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Background 

Since early 2006, Robert Cobb, the Inspector General of the National Aeronautics 
and Space Administration (NASA), has been under investigation for allegations of 
misconduct. After a revieiv of 79 allegations, in early 2007, the Integrity Committee 
of the President’s Council on Integrity and Efficiency (PCIE), an organization of 
agency inspectors general, issued a report finding that Mr. Cobb had abused his au- 
thority and demonstrated the appearance of a lack of independence from the agen- 
cy’s top officials, particularly Sean O’Keefe, NASA’s former administrator. Most of 
the allegations came from current and former employees of NASA’s Office of Inspec- 
tor General (OIG). 

The Committee has been tracking this investigation since 2006 and made re- 
peated requests for the final report and its supporting documentation over a several- 
month period until it was released to the Committee in late March of 2007. On April 
2, 2007, Chairmen Miller and Gordon called for the removal of Mr. Cobb. Since that 
time, the Committee, along ivith the Senate Subcommittee on Space, Aeronautics, 
and related Sciences has been conducting intervieivs in preparation for hearings on 
the Cobb investigation. 

The criteria used by the PCIE are set forth in Executive Order 12993, ivhich in- 
cludes an “abuse of authority” as one of the allegations that must be investigated. 
The PCIE also has developed the “Quality Standards for Federal Offices of Inspector 
General,” ivhich all IGs are required to meet. They include integrity, objectivity, 
independence, professional judgment and confidentiality. Independence is defined as 
a “critical element of objectivity. Without independence, both in fact and in appear- 
ance, objectivity is impaired.” 

The PCIE’s Integrity Committee, ivhich conducted the investigation, recommended 
action be taken against Mr. Cobb up to and including dismissal. That recommenda- 
tion was sent to Clay Johnson III, the head of PCIE and deputy director for man- 
agement of the Office of Management and Budget for further action. Mr. Johnson 
sent the report on to Michael Griffin, NASA’s Administrator, and asked him to pro- 
pose a corrective action plan for Mr. Cobb. 

Griffin turned the task of stud3dng the hundreds of pages of material and crafting 
a set of potential actions over to his General Counsel, Michael Wholley. Mr. Wholley 
independently decided to apply his oivn standards to the ivork of the HUD Inspector 
General and re-judge the case based on that report. This was completely outside the 
scope of the assignment to Mr. Griffin contemplated in the Executive Order. Mr. 
Wholley, asking ivhat laws had been violated, determined that the Integrity Com- 
mittee got it all ivrong ivhen they declared Mr. Cobb to have abused the authority 
of his office. In fact, Mr. Wholley seemed hard pressed to find that Mr. Cobb had 
done anything ivrong at all. Notably, Mr. Wholley has developed a mentor-protege 
relationship ivith Cobb and so his actions bear out the finding of the Integrity Com- 
mittee that at least the appearance of a lack of independence exists. Mr. Wholley 
was blind to that situation as he ivent about his self-defined task. 

Upon the suggestion of Mr. Johnson, the plan for dealing ivith Mr. Cobb included 
a meeting betiveen Mr. Griffin and the staff of the Office of Inspector General (OIG) 
to inform them that Mr. Griffin had revieived the Integrity Committee’s Record of 
Investigation and taken “the actions that I believe are necessary to address the 
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ROI’s findings.” In a letter to Mr. Johnson, Mr. Griffin also said that he would “lis- 
ten to any concerns that may exist among the staff and. . .express my support for 
a strong and effective Office of Inspector General.” 

In early April, Mr. Griffin made public statements questioning the conclusions of 
the PCIE report. He claimed to have reviewed the report himself — although there 
is no evidence of that — and found no evidence of an “abuse of office” “lack of integ- 
rity” or “actual conflict of interest” or “improprieties.” He expressed his support for 
Mr. Cobb, said he would not recommend his removal, and that Mr. Cobb’s “impar- 
tiality” was not in question. Mr. Griffin said there were examples of “overly harsh 
treatment of subordinates; verbal treatment” by Mr. Cobb, and that he would rec- 
ommend that Mr. Cobb take management courses at the Federal Executive Institute 
every year, have a management coach, and report on his progress to NASA’s Deputy 
Administrator. 

The “all-hands” mandatory meeting was scheduled for April 10 at 2:30 p.m. Before 
the meeting, several persons expressed concern about the NASA Administrator’s 
prior supportive statements concerning Mr. Cobb and questioned whether holding 
such a meeting with the OIG staff gave the appearance that the Administrator was 
asserting control over the independent Inspector General’s office. 

Because OIG employees are located at headquarters and several NASA centers, 
the meeting was videoconferenced. Prior to that meeting, Paul Morrell, Mr. Griffin’s 
Chief of Staff, said he told the contract employee running the Video Teleconfer- 
encing Service (ViTS) center not to record the session, although the employee does 
not recall that directive. However, during the planning for the meeting, a NASA 
public affairs officer requested a DVD be made of the meeting, and when the meet- 
ing was actually held, there were multiple signs (as many as 8) noting that the ses- 
sion was being recorded. It was subsequently learned that at least two of the NASA 
centers also videotaped the session so that employees who were not present could 
view the meeting. This appears to be a standard practice in NASA IG staff “all 
hands” videoconferences. 

The Meeting 

Mr. Griffin addressed the meeting, which was also attended by Mr. Cobb. Accord- 
ing to written reports from attendees of the meeting, Mr. Griffin went far beyond 
a simple recitation of his support for Mr. Cobb, the facts of Mr. Cobb’s corrective 
action plan, and an assurance of independence for the OIG’s office. Mr. Griffin indi- 
cated that he was not interested in the OIG’s program or operational audits because 
the OIG staff did not have the technical skills to audit in that area, that OIG audi- 
tors should not be questioning NASA management decisions, and that he would not 
pay attention to findings that didn’t result in savings in the hundreds of millions 
of dollars. Attendees at the meetings also indicated that it was inappropriate for Mr. 
Cobb to be at the meeting if open and honest dialogue was the goal. 

Destruction of the Video Records of the Meeting 

Early on April 11, Mr. Griffin’s Chief of Staff called the ViTS center employee. 
At the request of the Public Affairs Office, the employee had created an original 
DVD and four copies, which were to be provided to various offices. Mr. Morrell told 
the ViTS employee that this meeting was not to be recorded and to get back the 
DVD and the copies. The ViTS employee did so, and also called all of the centers 
and told them to destroy the copies that they had. In a dramatic moment, the ViTS 
person at one center actually destroyed a videotape by beating it with a shelf board. 
Mr. Morrell claims that he never even asked about whether the Centers might have 
tapes; the ViTS staffer remembers this somewhat differently and is fairly confident 
he was following Mr. Morrell’s orders when he asked the Center ViTS people to col- 
lect and destroy tapes. 

At headquarters that morning, Mr. Morrell collected all of the DVDs and then 
gave them to Michael Wholley, NASA’s General Counsel. Some time later, Mr. 
Wholley destroyed the DVDs by breaking them up with his hands. Mr. Wholley later 
told Committee staff that he did so because he wanted to be sure that no one could 
obtain the DVD by filing a request under the Freedom of Information Act (FOIA). 

Congressional Request 

On April 18, the Committee learned of the April 10 meeting and the possible de- 
struction of the video recordings of that meeting and sent letters to Administrator 
Griffin and Inspector General Cobb requesting a copy of the videotape and all 
records related to it. When the response stated that all copies had been destroyed, 
the Committee asked for all records relating to Mr. Griffin’s review of the PCIE re- 
port, the April 10 meeting with the OIG staff and the destruction of the video 
records. 
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Committee Investigation 

Ever since Mr. Johnson put the responsibility on Mr. Griffin to develop and imple- 
ment a corrective action plan for NASA’s Inspector General, there have been con- 
cerns in Congress and elsewhere that it would be difficult for Mr. Cobb to maintain 
his independence from NASA management when he owed his continuance as 
NASA’s IG to Mr. Griffin and his General Counsel. This is of particular concern as 
one of the substantiated allegations was that Mr. Cobb did not demonstrate the ap- 
pearance of a lack of independence of the prior NASA Administrator and General. 
Staff review of the responsive documents and follow-up interviews indicate a dis- 
turbing lack of concern by NASA management about maintaining the independence 
of its Office of Inspector General. 

The actions by staff at the highest levels of NASA to physically destroy records 
of a questionable meeting between the Administrator and the OIG staff points to 
a serious lack of public accountability. It is unprecedented for a General Counsel 
to personally and knowingly destroy agency records so that they cannot be obtained 
by Congress or the public. Apologies referring to the use of “stupid pills” are not 
acceptable for a person in such a position of public trust and responsibility. 

In its hearing, the Committee will hear from witnesses personally involved in both 
the meeting and the destruction of its record. 

Witnesses: 

The first two witnesses are current, high-ranking staff of the NASA Inspector 
General’s office. They will testify as to the impact of Dr. Griffin’s address to the OIG 
staff. They also have insights into the destruction of tapes. 

• Evelyn Klemstine, Assistant Inspector General for Audits, NASA Office of 
Inspector General 

• Kevin Winters, Assistant Inspector General for Investigations, NASA Office 
of Inspector General 

The second panel of witnesses can speak to the disposition of the Cobb case by 
NASA when it was presented to the agency by PCIE. They can also speak to the 
relationship between Cobb and Wholley. Finally, they can address the manner and 
motive for destroying the recordings of Administrator Griffin’s appearance before 
the IG staff. 

• Michael Wholley, General Counsel, NASA 

• Paul Morrell, Chief of Staff, NASA 
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Chairman Miller. Good morning. The hearing will come to 
order. 

In January, the Integrity Committee of the President's Council 
on Integrity and Efficiency, PCIE, completed an investigation into 
allegations of misconduct by Robert ''Moose" Cobb, the Inspector 
General of the National Aeronautics and Space Administration, 
NASA. 

The report was damning. The report found that Mr. Cobb abused 
his authority and showed a lack of the appearance of independence 
from NASA management, and concluded that discipline up to and 
including removal was appropriate. After reading the report. Chair- 
man Gordon and I of this committee, and Senator Bill Nelson, the 
Chair of the counterpart committee in the Senate, called upon 
President Bush to remove Mr. Cobb as Inspector General of NASA. 

Mr. Cobb continues to serve at the pleasure of the President. It 
apparently continues to please President Bush for Mr. Cobb to 
serve as the NASA Inspector General. This committee, this sub- 
committee, will hear from Mr. Cobb and others in the next weeks 
concerning the allegations of misconduct that were the subject of 
the PCIE report. 

As damning as the report was, it appears on closer examination 
that the report was overly generous. The subject of this hearing is 
the conduct of NASA officials in handling the Cobb matter. Specifi- 
cally, this hearing concerns a meeting with the staff of the Office 
of Inspector General of NASA, a meeting that all staff members 
were expected to attend, a meeting at which Mr. Cobb sat beside 
Administrator Michael Griffin while Administrator Griffin disputed 
the findings of the PCIE report. NASA officials certainly have 
known that such a meeting would only further the appearance of 
a lack of independence by the NASA Inspector General. 

In his prepared statement today, Michael Wholley, the General 
Counsel of NASA, is in high dudgeon about the accounts of NASA 
employees who attended the meeting, which he testifies range from 
the patently false to the ridiculous. He asserts that this sub- 
committee should be skeptical of allegations slipped under the door 
or thrown over the transom, often anonymously or with the request 
for anonymity. That is exactly how whistleblowers provide informa- 
tion to oversight committees of Congress and to Inspector Generals 
acting independently, as required by statute. 

We could have known for certain just exactly what happened at 
that meeting, and not had to decide between wildly conflicting ac- 
counts, decide which accounts to believe, because there was a DVD 
made of the meeting, and then copies were made of the DVD. Mr. 
Wholley personally destroyed those tapes. A great American law- 
yer, Elihu Root, said that about half the practice of a decent lawyer 
is telling would-be clients that they are damn fools and should 
stop. That is a view of the ethical expectations of a lawyer that I 
learned in law school, and it remains the expectation set forth in 
the Code of Professional Responsibility. 

Instead, the view within NASA apparently was that DVDs could 
be destroyed absent advice that any legal arguments that the 
DVDs should be preserved was "categorically fatally legally 
flawed." I worry that the ethical obligations of a lawyer that I 
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learned in law school are now regarded as quaint and antiquated 
like the Geneva Convention. 

NASA officials, Mr. Wholley and Paul Morrell, knew that there 
were questions about the propriety of the meeting. They knew that 
the Cobb matter was a subject of interest by the oversight commit- 
tees of the House and the Senate. They knew that the DVD of the 
meeting would be subject to disclosure, and Mr. Wholley made a 
conscious decision to destroy the DVDs. It is impossible not to con- 
clude the worst from that conduct. 

At this time, the Chair recognizes Ranking Member Sensen- 
brenner for his opening statement. 

[The prepared statement of Chairman Miller follows:] 

Prepared Statement of Chairman Brad Miller 

Good morning. In January, the Integrity Committee of the President’s Council on 
Integrity and Efficiency (PCIE) completed an investigation into allegations of mis- 
conduct by Robert “Moose” Cobb, the Inspector General of the National Aeronautics 
and Space Administration (NASA). The report was damning. 

The report found that Mr. Cobb abused his authority and showed a lack of the 
appearance of independence from NASA management, and concluded that discipline 
“up to and including removal” was appropriate. After reading the report. Chairman 
Gordon and I and Senator Bill Nelson, the Chair of the counterpart committee in 
the Senate, called upon President Bush to remove Mr. Cobb and Inspector General 
of NASA. 

Mr. Cobb serves at the pleasure of the President, and it apparently still pleases 
President Bush for Mr. Cobb to serve as the NASA Inspector General. 

This subcommittee will likely hear from Mr. Cobb and others in the next few 
weeks concerning the allegations of misconduct that were the subject of the PCIE 
report. As damning as the report was, it appears on closer examination that the re- 
port was overly generous. 

The subject of this hearing is the conduct of NASA officials in handling the Cobb 
matter. 

Specifically, this hearing concerns a meeting with the staff of the Office of Inspec- 
tor General of NASA, a meeting all staff members were expected to attend, a meet- 
ing at which Mr. Cobb sat beside Administrator Michael Griffin while Administrator 
Griffin disputed the findings of the PCIE report. NASA officials certainly should 
have known that such a meeting would only further the appearance of a lack of 
independence by the NASA Inspector General. 

In his prepared statement, Michael Wholly, the General Counsel at NASA, is in 
high dudgeon about the accounts of NASA employees who attended the meeting, 
which he testifies “range from the patently false to the ridiculous.” He asserts that 
this subcommittee should be skeptical of “allegations slipped under the door or 
thrown over the transom, often anonymously or with the request for anonymity.” 
That is exactly how whistle blowers provide information to oversight committees of 
Congress, and to Inspector Generals acting independently as required by statute. 

We could have known for certain just exactly what happened at that meeting, and 
not had to decide whose wildly conflicting account to believe, because there was a 
DVD made of the meeting, and then copies were made of the DVD. Mr. Wholly per- 
sonally destroyed those tapes. 

A great American lawyer, Elihu Root, said that “About half of the practice of a 
decent lawyer is telling would-be clients that they are damned fools and should 
stop.” That is the view of the ethical expectations of a lawyer that I learned in law 
school, and it remains the expectation set forth in the Code of Professional Respon- 
sibility. Instead, the view within NASA apparently was the DVDs could be de- 
stroyed absent advice that any legal arguments that the DVDs should be preserved 
was “CATEGORICALLY, . . .FATALLY, LEGALLY, FLAWED.” 

I worry that the ethical obligations of lawyers that I learned in law school are 
now regarded as quaint and antiquated, like the Geneva Convention. 

NASA officials, Mr. Wholly and Paul Morrell, knew that there were questions 
about the propriety of the meeting, they knew that the Cobb matter was the subject 
of interest by the oversight committees of the House and Senate, and they knew 
that the DVD of the meeting would be subject to disclosure, and Mr. Wholly made 
a conscious decision to destroy the DVDs. It is impossible not to conclude the worst 
from that conduct. 
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Mr. Sensenbrenner. Thank you very much, Mr. Chairman. 

We are here today, in part, to reconstruct a meeting we should 
have been able to watch. Congress relies on Inspectors General as 
agency watchdogs to oversee the conduct at agencies. And let me 
say, ten years ago, when I was the Chairman of the Full Science 
Committee, I used Inspectors General very effectively in doing the 
oversight that the Constitution and the public demands that the 
Congress do. 

And even though I had a very contentious relationship with then 
Administrator Daniel Goldin, the Inspector General, who was also 
appointed by President Clinton, maintained his fierce independ- 
ence, and was able not only to give the Committee relevant infor- 
mation on matters of concern, but according to Mr. Goldin, these 
efforts, together with others that this committee did, made NASA 
a better agency. 

Now, because we rely on Inspectors General so heavily, we take 
allegations against them seriously, and after a year-long investiga- 
tion and deliberative process, in which Congress was kept almost 
entirely in the dark, the President’s Council on Integrity and Effi- 
ciency, the PCIE mentioned, too, by the Chairman, forwarded its 
investigative committee’s findings on NASA’s Inspector General to 
Administrator Michael Griffin. 

Administrator Griffin, in concert with NASA’s senior manage- 
ment, reviewed the findings, and recommended that the Inspector 
General attend management training courses. He forwarded his 
recommendations to the Chairman of the PCIE, who adopted them. 
Administrator Griffin then scheduled a meeting on April 10 with 
staff from the Office of the Inspector General to explain his deci- 
sion. 

By several accounts. Administrator Griffin’s meeting on April 10, 
with the Office of the IG further undermined the IG’s independ- 
ence, and I am extremely concerned about that. As one NASA em- 
ployee told Committee staff after attending the meeting, if there 
was an appearance of independence before, there is none now. 
Given our reliance on Inspectors General, Congress would have 
benefited from reviewing a tape of that meeting. It is therefore un- 
fortunate that these tapes were destroyed, but hopefully, through 
testimony today, we can develop an accurate picture of the meeting 
as possible. 

I would further request the Chair, and I will be happy to sign 
a letter to that effect, to refer this matter to the Justice Depart- 
ment for investigation, because I believe that this tape, which was 
produced by a NASA employee with NASA equipment, is govern- 
ment property, and there are criminal penalties for the destruction 
of government property. 

But perhaps more unfortunately, we need to know why record- 
ings of that meeting were destroyed. I believe in open government, 
and I am very concerned to hear that a government employee was 
beating a videocassette with a plank and an agency’s General 
Counsel physically destroyed a stack of DVDs. The fact that these 
events happened at different locations across the country, and the 
fact that no copies of the recorded meeting remain, suggest a co- 
ordinated effort to destroy all record of the event. 
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This destruction also seems to have occurred with limited under- 
standing of the applicable law, and under full awareness that Con- 
gress and specifically, this subcommittee, was investigating this 
issue. I believe that personnel decisions within the Administration 
should be handled by the Administration, and as such, I support 
the decisions made by NASA, the PCIE, and the President, but 
these decisions need to be made transparently, and they need to be 
made in a way that preserves confidence in the Office of Inspector 
General and our agencies' leadership. 

From the information that this subcommittee has received to 
date, there is no reason to give us any confidence whatsoever in 
how this matter was handled, and I hope that this hearing inspires 
confidence, and will be able to restore at least a scintilla of faith 
in what is going on at NASA headquarters. 

Thank you. 

[The prepared statement of Mr. Sensenbrenner follows:] 

Prepared Statement of Representative F. James Sensenbrenner 

We are here today, in part, to reconstruct a meeting that we should have been 
able to watch. Congress relies on inspectors general as agency watchdogs to oversee 
the conduct at agencies. As such, we take allegations against inspectors general se- 
riously. After a year-long investigative and deliberative process, in which Congress 
was kept almost entirely in the dark, the President’s Council on Integrity and Effi- 
ciency (PCIE) forwarded its Investigative Committee’s findings on NASA’s Inspector 
General to NASA’s Administrator, Michael Griffin. Administrator Griffin, in concert 
with NASA senior management, reviewed the findings and recommended that the 
Inspector General attend management training courses. He forwarded his rec- 
ommendations to the Chairman of the PCIE, who adopted them. Administrator Grif- 
fin then scheduled a meeting on April 10 with staff from the Office of the Inspector 
General to explain his decision. 

By several accounts. Administrator Griffin’s April 10 meeting with the Office of 
the Inspector General further undermined the NASA Inspector General’s independ- 
ence. As one NASA employee told Committee staff after attending the meeting, “If 
there wasn’t an appearance of independence before, there is now.” 

Given our reliance on inspectors general. Congress would have benefited from re- 
viewing a tape of that meeting. It is therefore unfortunate that the tapes were de- 
stroyed, but hopefully, through testimony today, we can develop as accurate a pic- 
ture of the meeting as possible. 

Perhaps more unfortunately, we also need to understand why recordings of that 
meeting were destroyed. I believe in open government and I am very concerned to 
hear that a government employee was beating a videocassette with a plank and an 
Agency’s General Counsel physically destroyed a stack of DVDs. The fact that these 
events happened at different locations across the country and the fact that no copies 
of the recorded meeting remain, suggest a coordinated effort to destroy all record 
of the event. This destruction also seems to have occurred with limited under- 
standing of the applicable law and under full awareness that Congress was inves- 
tigating this issue. 

I believe that personnel decisions within the Administration should be handled by 
the Administration. As such, I support the decisions made by NASA, the PCIE, and 
the President. But those decisions need to be made transparently and they need to 
be made in a way that preserves confidence in the Office of the Inspector General 
and in our agencies’ leadership. Hopefully, today’s hearing will inspire that con- 
fidence. 

Chairman Miller. Thank you, Mr. Sensenbrenner. 

Our first panel will not be providing written testimony or formal 
opening statements, though I understand that you may be, would 
like to say something extemporaneously in a moment before we ac- 
tually begin with our questions. 

We have asked both of them, in large part, to discuss the April 
10 meeting that is at issue here, between Administrator Griffin 
and the staff of NASA's Office of the Inspector General. In re- 
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sponse, the response of the staff to that meeting, and the destruc- 
tion of the DVDs of the meeting. 

Evelyn Klemstine is the Assistant Deputy Inspector General for 
Audits at NASA. Kevin Winters is the Assistant Deputy Inspector 
General for Inspections. In a senior OIG, Office of Inspector Gen- 
eral staff meeting on April 11, Ms. Klemstine brought the concerns 
of the OIG staff, that the OIG staff had raised with her about the 
meeting, and subsequently, drafted a memo that set forth those 
concerns. 

In an interview with the Committee staff, Mr. Winters also ex- 
pressed reservations about the propriety of the meeting, and said 
that he was investigating the destruction of the DVD. 

We want to thank both of you for being here. It is the practice 
of the Subcommittee to take testimony under oath. Do either of you 
have any objections to being sworn in? 

Mr. Winters. No, Mr. Chairman. 

Ms. Klemstine. No, Mr. Chairman. 

Chairman Miller. Okay. You also have the right to be rep- 
resented by Counsel. Are either of you represented by Counsel 
today? 

Mr. Winters. No, Mr. Chairman. 

Ms. Klemstine. No, Mr. Chairman. 

Chairman Miller. All right. If you would please stand and raise 
your right hand. 

[Witnesses sworn] 

Chairman Miller. Two quick matters. One is before we begin, 
I would like to place into the exhibit of this hearing a record of ex- 
hibits. That has been provided to Mr. Sensenbrenner, to the Minor- 
ity staff as well, and is, I believe, on the table for your reference, 
for the witnesses, reference by the witnesses. And without objec- 
tion, it is so ordered. [The information appears in the Appendix.] 

And then, second, I know that neither of you were asked, we 
didn't ask either one of you to provide a written statement, but ei- 
ther of you wish to make any preliminary statement before we 
begin? 

Mr. Winters. Yes, Mr. Chairman. Thank you. 

Chairman Miller. Mr. Winters. 

Panel 1: 

STATEMENT OF MS. EVELYN KLEMSTINE, ASSISTANT INSPEC- 
TOR GENERAL FOR AUDITS, NASA OFFICE OF INSPECTOR 

GENERAL AND MR. KEVIN WINTERS, ASSISTANT INSPECTOR 

GENERAL FOR INVESTIGATIONS, NASA OFFICE OF INSPEC- 
TOR GENERAL 

Mr. Winters. My name is Kevin Winters. I am the Assistant In- 
spector General for Investigations at NASA's Office of Inspector 
General. 

With the Chairman's permission, we would like to provide a brief 
opening statement. Our intent is to provide what we hope is a help- 
ful context regarding the organizations for which Ms. Klemstine 
and myself are responsible. 

As the Chairman knows, the mission of the Office of Inspector 
General is to conduct objective oversight of NASA's programs and 
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operations, and then, to independently report to the NASA Admin- 
istrator, this Congress, and to the public, to further help NASA's 
accomplishment of its mission. 

Public Law 95-452, commonly known as the Inspector General 
Act of 1978, is the statutory basis for Offices of Inspector General 
throughout 61 federal agencies, and accordingly serves as our stat- 
utory foundation for a series of broad mandates. 

One such mandate under the Act is that the Office of Inspector 
General perform the following two operational functions: one being 
audits, the second being investigations. The Office of Audits, super- 
vised by Ms. Klemstine to my right, focuses on the conduct of audit 
activities relating to NASA's programs and operations. There are 
101 NASA OIG employees in the Office of Audits, who are deployed 
throughout most of NASA's field centers. Ms. Klemstine, as the As- 
sistant Inspector General for Audits, is a 28-year career civil serv- 
ant, largely in the IG community, and has been with NASA OIG 
since November 2004. 

I am privileged to lead the other operational function, the Office 
of Investigations, which performs investigative activities both 
criminal and administrative, pertaining to NASA's programs and 
operations. 

There are 81 NASA OIG employees in the Office of Investiga- 
tions, of which 58 are federal law enforcement officers who serve 
as special agents. Like their audit counterparts, our investigative 
staff is deployed throughout most of NASA's field centers. 

As the Assistant Inspector General for Investigations, I am rel- 
atively new to the Inspector General community, having served in 
NASA OIG for 17 months. Before that, I served 30 years of uni- 
formed service in the U.S. Marine Corps. Like Ms. Klemstine, I am 
now a civil servant. 

Finally, we are responsible for our respective functions to NASA 
Inspector General, the Honorable Robert Cobb. As the Chairman 
mentioned, Mr. Cobb was nominated by the President as NASA's 
Inspector General, on February 26, 2002, and confirmed by the 
U.S. Senate on April 11, 2002. 

We are here today at your invitation, and we look forward to 
your questions. 


Discussion 

Chairman Miller. Thank you, Mr. Winters. That was one of the 
better opening statements I have heard, certainly from a witness 
that we didn't ask to prepare an opening statement. If all witnesses 
that we didn't ask to prepare an opening statement gave one like 
that, we would not ask more often. 

At this point, I will recognize myself for five minutes, and Mr. 
Sensenbrenner for five minutes. If any other Members attend, they 
will be entitled to five minutes of questioning as well. We will ro- 
tate back and forth until we have completed the questions that we 
have of you. 



12 


April 10, 2007 Meeting 

Mr. Winters and Ms. Klemstine, you did both hear of the all- 
hands meeting on April 10. How did that e-mail, how did you hear 
of that meeting? 

Ms. Klemstine. I received an e-mail from the Deputy Inspector 
General, stating that there would be a meeting on April 10 that 
was mandatory for all staff members. 

Chairman Miller. Okay. Mr. Winters. 

Mr. Winters. The same thing, it was an e-mail on April 9, which 
I believe was a Monday, late in the day, I want to say about 5:00, 
from the Deputy. 

Chairman Miller. And the Deputy was Tom Howard. 

Mr. Winters. It was Mr. Tom Howard. 

Chairman Miller. All right. Thank you. 

If employees cannot attend all-hands meetings, meetings at 
which every member of the staff is expected to attend, has it been 
the practice to have a recording of that meeting for those employ- 
ees, and is it reasonable to do so? 

Ms. Klemstine. Yes. Every all-hands meeting I have been to, as 
well as some ethics training, and other meetings where everybody 
is required to go to, have always been videotaped. 

Mr. Winters. Yes. I think it is a reasonable idea that people can 
come back and look at a tape. In this case, I don't have a recollec- 
tion that it was mandatory to go back and look at a tape, though. 

Chairman Miller. Okay. Mr. Winters, you told us, our staff, that 
Mr. Cobb, Mr. Howard, Ms. Klemstine, and you were in the meet- 
ing room when the Administrator, Mr. Griffin, came in, and Mr. 
Morrell and Mr. Wholley. 

You said to our staff that was tension in the room. What was the 
nature of the tension? Could you describe the atmosphere in the 
room? 

Mr. Winters. It was a room in the basement of the NASA Head- 
quarters building, tiered seating. All the NASA OIG employees 
were present in the room, who worked in the Headquarters build- 
ing, and to our front were the nine respective NASA field centers 
displayed up on the screen. 

The purpose of the meeting was generally known, that the Ad- 
ministrator was going to discuss, more or less, his review and find- 
ings, or it was assumed that he was going to discuss his review and 
findings of the PCIE investigation. So, there was a natural, in my 
opinion, tension that the Administrator was going to discuss allega- 
tions of misconduct of our boss. So, it was quite reasonable to have 
a feeling of tension about that, with our boss present. 

Chairman Miller. Sure. Mr. Winters, you told our staff, our 
Subcommittee staff, that you knew instinctively that this meeting 
was a mistake, that it gave a perception of a lack of independence 
of the Inspector General. Is that your testimony today as well? 

Mr. Winters. That might be a bit of an overstatement, but in my 
opinion, it was and is difficult to have that type of a discussion 
with your boss present. 

Chairman Miller. So, it was the appearance — well, you told the 
staff that there were visuals that raised questions by you and by 
other members of the staff. What did you mean by that? 



13 


Mr. Winters. The optics of the head of the NASA, the Adminis- 
trator, reviewing a report of allegations in front of the Inspector 
General, and speaking to the staff about it. The optics of just those 
people in the same room together, talking about this particular 
subject. 

Chairman Miller. Okay. So, in Washington, we would say that 
there was a problem with the optics outside of the beltway, and the 
rest of America would say it looked bad? 

Mr. Winters. I think that might be an overstatement, Mr. 
Chairman, but the optics did raise issues, obviously. 

Chairman Miller. Okay. Ms. Klemstine, do you think it was a 
bad idea? Did you think so at the time, and do you think so now, 
to have the meeting with Mr. Cobb present? 

Ms. Klemstine. I definitely felt that Mr. Cobb should not be 
there. I was surprised that he was at the meeting. I had not had 
that expectation. 

However, what I was looking for at that meeting was basically, 
''a pep talk.” I felt like our organization needed somebody to come 
in and tell us that we were valuable to the organization, that we 
provided some input, and that was what I was looking for. 

So, I wasn't opposed to having the meeting, but I didn't agree 
with the content of the meeting. 

Chairman Miller. Okay. Ms. Klemstine, did your senior staff ex- 
press any kind of concern to you about the meeting? 

Ms. Klemstine. Not prior to the meeting, but after the meeting. 

Chairman Miller. Okay. What was the nature of their concern? 

Ms. Klemstine. Some of the comments made by the Adminis- 
trator as they related to the audit community. 

Chairman Miller. All right. I am going to go over my time just 
very briefly. I am going to refer to a memo dated April 23, 2007. 
That is Exhibit 1 in the book in front of you. Could you tell us what 
that document is? 

Ms. Klemstine. Yes. It is an e-mail that I prepared for the Dep- 
uty Inspector General. The day after the Administrator had spoken 
with us, Wednesday, we had our senior staff meeting, as we do 
every Wednesday, and at the senior staff meeting, I expressed at 
the meeting that my staff had concerns about some of the content 
of the ViTS. At that time, I was told to basically document those 
concerns, and this is the result of that documentation. 

Chairman Miller. Okay. And the concerns were that it was not 
appropriate for Mr. Cobb to be at the meeting? 

Ms. Klemstine. Yes. 

Chairman Miller. And certainly not if Mr. Griffin expected an 
open discussion of the staff. Is that 

Ms. Klemstine. Yes, that is correct. 

Chairman Miller. And did Mr. Cobb ever address the appear- 
ance, the issue of the appearance of a lack of independence, and 
what would be done to correct that appearance? 

Ms. Klemstine. At the meeting itself? 

Chairman Miller. Did I say Mr. Cobb? I meant, Mr. Griffin is 
what I meant to say. 

Ms. Klemstine. Oh. Did he address — I am not quite sure I un- 
derstand the question. 
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Chairman Miller. I am sorry. It was one of the concerns that 
your staff expressed, was that Mr. Griffin never addressed the 
principal concern of the PCIE report, that Mr. Cobb failed to main- 
tain the appearance of independence. 

Ms. Klemstine. Yes, that was one of their concerns. 

Chairman Miller. That Mr. Griffin never addressed that 

Ms. Klemstine. Yes. 

Chairman Miller. That concern. Okay. And the — and did Ad- 
ministrator Griffin also express, describe the work of the OIG? 

Ms. Klemstine. He described the work in terms of what it was 
that he thought we ought to be concentrating on, or areas that he 
thought that we should do, such as fraud, waste, and abuse, and 
other areas where he didn't think that we added value to the com- 
munity. 

Chairman Miller. All right. And did your staff express to you 
how they regarded Mr. Griffin's statement? Did they find them dis- 
heartening? 

Ms. Klemstine. Yes. Several people were quite upset about some 
of the comments. 

Chairman Miller. Okay. 

Ms. Klemstine. Especially my technical staff. 

Chairman Miller. Okay. And did Mr. Griffin make any, say any- 
thing about the technical expertise of the staff? 

Ms. Klemstine. Yeah, he basically said that the audit commu- 
nity didn't have the ability to make technical type, I don't want to 
say decisions, but recommendations, I guess would be the correct 
word. Those weren't his exact words, but in generality. 

Chairman Miller. So, okay, the staff lacked the technical com- 
petence to make them. 

Ms. Klemstine. Right, exactly, that you know, he had engineers 
and technical people on his staff that were more technically knowl- 
edgeable than those that would be on an audit staff, even though 
I do have engineers, as well as software engineers, as part of my 
staff. 

Chairman Miller. Okay. So, this is, expecting a pep talk, you 
got something very different. 

Ms. Klemstine. That was my expectation, yes. I was looking for, 
because I have been there for two and a half years, and we have 
been under this cloud, and I really wanted, not only for myself but 
for my staff, some feeling of adding value to the organization. 

Chairman Miller. Okay. Mr. Sensenbrenner. 

Mr. Sensenbrenner. Thank you very much, Mr. Chairman. 

I would kind of like to go on the broader issues. Do you think 
the impression that was given by Administrator Griffin's talk to 
the IG staff was appropriate? 

Ms. Klemstine. No. 

Mr. Sensenbrenner. And why? 

Ms. Klemstine. Again, as I stated earlier, I really felt that he 
did owe us some type of pep thing, but I didn't think that he should 
go as far as making comments about the fact that, you know, if it 
wasn't a billion dollars worth of savings, it wasn't worth reviewing, 
that we didn't have the technical expertise to do certain types of 
jobs, and that our jobs should be basically focused on fraud, waste, 
and abuse. 
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Mr. Sensenbrenner. You think that Administrator Griffin's 
comments undermined the independence of the IG staff? Either of 
you. 

Ms. Klemstine. I think that would be an individual to individual 
comment. Personally, it did not undermine my independence, be- 
cause I have been in this community a long time, and I know that 
people make comments specifically on the audit side. But I do know 
that many of my staff members did feel undermined by his com- 
ments. 

Mr. Sensenbrenner. Now, did Administrator Griffin make these 
comments in response to a question, or was this just something 
that he said on his own, and not in response to any questions by 
the audience? 

Ms. Klemstine. It was in response to a question from the audi- 
ence. 

Mr. Sensenbrenner. Okay. And what was — if you can recall, 
what was the nature of that question? 

Ms. Klemstine. The nature of the question, that was actually 
from, not somebody from the audit community, was specifically 
what type of audits do you think we should be doing? 

Mr. Sensenbrenner. And that question, which came from out- 
side the audit community, and the answer of Administrator Griffin, 
in your opinion, did it undermine the independence of the audit 
community to be able to do its job? 

Ms. Klemstine. Again, I am not sure it undermines. It does 
leave an impression. 

Mr. Sensenbrenner. Okay. 

Ms. Klemstine. I mean, we are going to do what we need to do, 
but it does leave the, what is the value, if the Administrator is not 
interested in our work, then how are we contributing? 

Mr. Sensenbrenner. Well, he might not be interested, but we 
are. 

Ms. Klemstine. Right. And I — right, granted. And that is why 
it doesn't undermine, because obviously, you are preponderant cus- 
tomer, so you know, that is, it is just one part of the equation. 

Mr. Sensenbrenner. Not only the customer, but the sugar 
daddy that gives you money every year, too. 

Ms. Klemstine. Right. 

Mr. Winters. Mr. Sensenbrenner, may I 

Mr. Sensenbrenner. Yeah. 

Mr. Winters. — put you back on that line of questioning? 

Mr. Sensenbrenner. Yeah. 

Mr. Winters. The Administrator was very careful, in terms of 
his prepared remarks, and I think this committee has a copy of the 
prepared remarks. He actually worked from a list of talking points, 
in terms of what he wanted to communicate with our staff. 

And the comments that Ms. Klemstine is referring to were in re- 
sponse, of course, to questions, and it was my impression, again, 
we are in the world of perceptions and how you view evidence and 
how you view statements, that the Administrator was very careful 
in qualifying his remarks, because he was being asked as to his 
opinions, as to what mattered to him, in terms of our work — as to 
the priority and to the type of work that we are doing. 
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And he went on at great length that he valued very much the 
fraud, waste, and abuse type investigations that we do. And then, 
he went into his opinions as to management-type recommenda- 
tions, which he hears, apparently, you know, according to him, 
every day. In terms of winners and losers on decisions that are 
made, it was my impression that he was saying that management- 
type recommendations are not as helpful to him, in terms of the 
work the OIG does, as compared to the typical criminal fraud, 
waste, and abuse investigations. 

Mr. Sensenbrenner. When did you first learn that the meeting 
was recorded? Both of you. 

Ms. Klemstine. It was on the screen there. There were several 
signs in the room that said that this is being recorded. 

Mr. Winters. That is true. 

Mr. Sensenbrenner. And when did you first learn that the 
meeting should not have been recorded? 

Ms. Klemstine. I never heard that the meeting should not have 
been recorded. What I did hear was the following morning, I re- 
ceived an e-mail from one of my staff members telling me that they 
were told to destroy the tapes, and that was my first knowledge 
that there was any type of concept of tape destruction. 

Mr. Winters. I first learned on Monday. Monday, I think it is 
the 16th or 17th of April. I might have my dates wrong on that. 
It was after the weekend. The meeting occurred on April the 10th, 
which I believe was a Tuesday. I had some evidence that employees 
were asking for the tapes on that Friday, the following Friday. 

Mr. Sensenbrenner. Are these types of meetings usually re- 
corded? 

Mr. Winters. Yes. 

Mr. Sensenbrenner. Both of you say yes? 

Ms. Klemstine. Yes. 

Mr. Winters. And they are fairly rare, Mr. Sensenbrenner, in 
terms of 

Mr. Sensenbrenner. All right. 

Mr. Winters. — all-hands meetings. This is the first all-hands 
meeting that we ever had with the Administrator since I have been 
there. 

Mr. Sensenbrenner. If I can run over my time a little bit, too. 
Have either of you ever requested that a meeting of this type be 
recorded? 

Mr. Winters. No. 

Ms. Klemstine. No. 

Mr. Sensenbrenner. Thank you very much, Mr. Chairman. 

Chairman Miller. Mr. Sensenbrenner, I ran over three minutes. 
You could have gone another couple minutes if you had wanted to. 

To follow up on that last question, have either of you requested 
that a meeting not be recorded? 

Mr. Winters. No. 

Ms. Klemstine. No. 

Chairman Miller. Okay. 

Mr. Winters, you referred to Administrator Criffin's opening 
statement being in writing. We actually do not have a copy of that. 
It is hard to imagine our request would not have included, would 
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not have reached a copy of that prepared statement, but can we re- 
ceive that from you? 

Mr. Winters. Well, we certainly have access to all NASA docu- 
ments, and we will make a request to get that. 

Chairman Miller. Okay. Right. 

Mr. Winters. I am sorry — is that 

Chairman Miller. You can answer this question quickly, excuse 
me. 

Mr. Winters. We can request a document for you. 

Chairman Miller. Okay. I neglected to notice that Mr. Feeney 
was here, and he is entitled to five minutes of questioning as well. 
Mr. Feeney. 

Mr. Feeney. Well, thank you, Mr. Chairman. If now is the appro- 
priate time, I probably won't have five minutes worth, but for both 
of the witnesses, my understanding is that your Office is to func- 
tion totally independent of the Administrator's supervision or con- 
trol. Is that right? 

Mr. Winters. Under the IG Act, we are under what is called the 
general supervision of the head of the agency, which is a term that 
is often debated in the periodicals. 

Yes, we are independent, in terms of 

Mr. Feeney. Your mission is to be independent. 

Mr. Winters. — what we decide to investigate or audit, and 
things like that. 

Mr. Feeney. And so, for example, if the Administrator told you 
not to investigate abuse, waste, or fraud, you would have been re- 
quired to ignore those instructions? 

Mr. Winters. Correct. We make our independent assessments as 
to what to do. 

Mr. Feeney. In his original letter calling the meeting, Mr. Griffin 
said that he had reviewed the ROI, and I have taken actions that 
I believe are necessary to address the ROI's findings. Did he ex- 
press that in his statement that we don't have a copy of? 

Mr. Winters. Yes, he did. I don't know what was on the state- 
ment. I presume — it was a written statement one page, and he had 
some talking points, which he appeared to have, he read from these 
talking points, in terms of why we are at the meeting that he has 
been, that he was requested to provide input to the Chair of the 
PCIE, and he went through the chronology as to how we got to this 
particular place that he reviewed the investigation, and that he is 
making the following recommendations. 

Mr. Feeney. Other than saying that with respect to the technical 
expertise in running the agency, he felt like he had people more 
suitable and qualified. Did he, in general, give support to your Of- 
fice, in terms of your mission, and in general, express sympathy or 
empathy with the jobs that you had, and support for what you do? 

Mr. Winters. Well, we represent two separate functions of the 
Office of Inspector General. From my functional area, the Office of 
Investigations, my staff was supportive of him, stating essentially 
‘‘good for the Administrator" that he is all about finding out about 
fraud, waste, and abuse, and supports us. 

Mr. Feeney. And Ms. Klemstine. 

Ms. Klemstine. My staffs perspective, not as glowing. There 
were concerns about, especially since I do have two groups that 
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specifically lean towards a technical area, both my Science and 
Aeronautics Research Group, as well as my Space Operation and 
Exploration Group. And they do more technical type audits, as well 
as make technical recommendations. 

So, there was some concern, specifically in those two areas. 

Mr. Feeney. And these concerns were expressed to you after the 
meeting? 

Ms. Klemstine. Yes. 

Mr. Feeney. Were they expressed during the meeting to the Ad- 
ministrator? 

Ms. Klemstine. No. 

Mr. Feeney. And was there a reason that they were not ex- 
pressed during the meeting? 

Ms. Klemstine. No, I can't answer that question. I have not 
asked that question, nor do I know any reason why it was not ex- 
pressed. 

Mr. Feeney. Did anybody express at the time that they felt it 
was inappropriate for Mr. Cobb to be in attendance at the meeting? 
During the meeting, did anybody tell the Administrator they would 
be more comfortable 

Ms. Klemstine. No. 

Mr. Feeney. Okay. I have no further questions. 

Chairman Miller. Thank you. 

Destruction of Documents 

Ms. Klemstine, we spoke for a moment about how both you and 
Mr. Winters first heard that the tapes were being destroyed. And 
I think you said you had gotten e-mails, I think according to your 
interviews with our staff, Karen VanSant was involved in an e-mail 
exchange. Catherine 

Ms. Klemstine. Actually, it was Susan Aggen, who mentioned 
Karen VanSant. She was the one who actually had sent the e-mail, 
that Karen had been told to. 

Chairman Miller. Okay. All right. And then, Catherine 
Schneiter 

Ms. Klemstine. Schneiter, yes. 

Chairman Miller. Schneiter? 

Ms. Klemstine. Yes. 

Chairman Miller. Okay. And what did she tell you about the 
DVDs? 

Ms. Klemstine. Well, the first, and I believe that you have a 
copy of that, was an e-mail that she sent to me, saying that they 
had asked for the destruction of the tapes, and I wrote an e-mail 
back in response, saying why are we doing this? And then, I went 
actually down to physically talk to her, as to why was this occur- 
ring, because in my mind, it sent up a bunch of red flags, as to why 
would we destroy tapes. 

Chairman Miller. Okay. You mentioned e-mails. Fxhibit 5, in 
the exhibit book before you, are those e-mails that you have re- 
ferred to? 

Ms. Klemstine. No, this one comes from Dave Gandrud to Cath- 
erine. It was a different e-mail. 

Chairman Miller. I have got the wrong number. Fxhibit 2. 

Ms. Klemstine. Yes. 
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Chairman Miller. All right. Did you consider telling Ms. 
VanSant or Ms. Schneiter not to destroy 

Ms. Klemstine. Yes. 

Chairman Miller. — the tapes? 

Ms. Klemstine. Very much so. I did. 

Chairman Miller. Okay. You considered it. Did you do it? 

Ms. Klemstine. No, I did not do it. 

Chairman Miller. Okay. 

Ms. Klemstine. And I did not do it because I was not the origi- 
nator of the document. 

Chairman Miller. Okay. Do you feel any twinge of regret in 

Ms. Klemstine. Yes. 

Chairman Miller. — that decision? 

Ms. Klemstine. Yes, I remember sitting at my desk when I got 
this e-mail, and I was, I remember thinking jeez, we should not be 
doing this. You know, the price to pay for destroying a document 
versus what was on the document to me wasn't worth the expendi- 
ture, and I did go and talk to Catherine about can't we try to keep 
it or whatever, and I did discuss it at my level, but I did not pursue 
it any higher than my level. 

Chairman Miller. Okay. Did you discuss this with Mr. Winters? 

Ms. Klemstine. No, he was not there at the time. 

Chairman Miller. Okay. Did you discuss him with it at any 
time? 

Ms. Klemstine. No. 

Chairman Miller. Okay. Did 

Ms. Klemstine. You have to realize that the tapes were de- 
stroyed the following morning, like 8:00 or 9:00 in the morning. It 
was so quick, it was done within less than 24 hours. 

Chairman Miller. All right. Did you hear Mr. Winters, at any 
time, tell the staff of the OIG office that destroying something al- 
ways raises red flags? You used the phrase raises red flags a mo- 
ment ago. 

Ms. ^EMSTINE. Did I hear Mr. Winters make that comment? 

Chairman Miller. Right. 

Ms. Klemstine. No, I did not. That was 

Chairman Miller. Okay. Mr. Winters, what was your response 
when you heard of the order to destroy tapes, the DVDs? 

Mr. Winters. The chronology of getting there was, might be 
helpful to the Chairman. The first time I heard that the tapes were 
destroyed was the following week, when I talked to the Chief of 
Staff of NASA. 

Chairman Miller. Okay. Did you tell your staff at any point 
that destroying something always raises red flags? 

Mr. Winters. I might have. 

Chairman Miller. Well 

Mr. Winters. It is a reasonable statement to make, and one that 
I would hold today. 

Chairman Miller. Okay. Whether you said it or not, you 
thought it then, you think it now? 

Mr. Winters. Correct. 

Chairman Miller. Okay. Mr. Winters, did you begin an inves- 
tigation of any kind into the destruction of the 

Mr. Winters. Yes. 
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Chairman Miller. Okay. When did you do that? 

Mr. Winters. Well, upon learning that the tapes were destroyed, 
and I went back and talked to my leadership, as to next steps, in 
terms of what to do. 

Chairman Miller. Who were your leadership? 

Mr. Winters. The Deputy Inspector General, Mr. Tom Howard. 

Chairman Miller. Mr. Winters, I know that you are a lawyer. 
Are you familiar with the evidentiary concept of spoilation, s-p-o- 
i-l-a-t-i-o-n. 

Mr. Winters. Probably not as much as I should, but maybe the 
Chairman could share that with me. 

Chairman Miller. Well, let the word go forth that any lawyer 
who appears before this committee should be expected to be 
quizzed about the law. Is there any element of what you under- 
stand of spoliation to mean, that when a party, knowing that evi- 
dence will be of interest to another party, because of pending litiga- 
tion or anticipated litigation, or the interest of an oversight com- 
mittee, destroys a document that would be of interest, that the in- 
ference about what was in the document is damning to the person 
who destroyed it? Is that your understanding of 

Mr. Winters. I agree with that. 

Chairman Miller. Okay. Is there any element of spoliation that 
does not fit these circumstances? 

Mr. Winters. There is not. 

Chairman Miller. Mr. Sensenbrenner. 

Mr. Sensenbrenner. Thank you. For either of you, were OIG 
employees looking for copies of the destroyed tapes? 

Mr. Winters. It is my understanding there were some employees 
that missed the meeting, and were looking for the tapes, so they 
could view the meeting themselves. 

Ms. Klemstine. Yes. 

Mr. Sensenbrenner. What was your reaction, when you received 
the e-mail asking that copies of the tape be destroyed? 

Ms. Klemstine. I think that question applies to me. I, as I stated 
earlier, when I was sitting at my desk reading that e-mail, my 
thought was why are we doing this? This is not the right thing to 
do. So, as I said, red flags went up in my head. 

Mr. Sensenbrenner. When the red flags went up, did you do 
anything in response to those flags? 

Ms. iS^EMSTlNE. I went back to the originator of the e-mail, Ms. 
Schneider, and asked her specifically what is the story here? Why 
are we doing this? Again, the e-mail actually came out of Marshall, 
which is one of our field centers, where I first obtained the knowl- 
edge that this was going on. I was not familiar with the head- 
quarters situation at all, and I was basically told that there was 
somebody standing there waiting to take the tape from the ViTS 
office, and that basically, they had already given the individual the 
ViTS tape. 

Mr. Sensenbrenner. Ms. Klemstine, you have been in the IG's 
office for a long time. Have you ever received a request like this? 

Ms. Klemstine. No. 

Mr. Sensenbrenner. And why do you think the NASA head- 
quarters wanted those tapes destroyed? 
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Ms. Klemstine. I truly do not know why. Again, the price of de- 
stroying those tapes was not worth, in my mind, what was on those 
tapes. And so, I cannot think why we would do that. 

Mr. Sensenbrenner. Mr. Winters. 

Mr. Winters. I can only speculate. 

Mr. Sensenbrenner. And who do you think was behind the deci- 
sion? 

Mr. Winters. To destroy it? 

Mr. Sensenbrenner. Yes. 

Mr. Winters. The combination of either the Chief of Staff and 
the General Counsel. 

Mr. Sensenbrenner. Ms. Klemstine. 

Ms. Klemstine. I would say the same. I have no knowledge. 

Mr. Sensenbrenner. I have no further questions. We will be 
hearing from them in a few minutes. 

Chairman Miller. Mr. Feeney. 

Mr. Feeney. I have no further questions. Thanks. 

Chairman Miller. I am sure that you will be disappointed that 
that is the end of our questions for you. And if we could take a re- 
cess of just a couple of minutes, we will have our next panel. 

Thank you. 

[Recess.] 

Chairman Miller. The Subcommittee will return to order. 

And we now welcome our second panel, Michael Wholley, the 
General Counsel of NASA, and Paul Morrell, the Chief of Staff for 
NASA Administrator Michael Griffin. 

It is, as you know, the practice of the Subcommittee to take testi- 
mony under oath. Do any, do either of you have any objection to 
being sworn in? 

Mr. Wholley. No, sir. 

Chairman Miller. Okay. You also have a right to be represented 
by Counsel. Are you represented by Counsel today? 

Mr. Wholley. No, sir. 

Chairman Miller. If you would now please stand and raise your 
right hand. 

[Witnesses sworn] 

Chairman Miller. Thank you. 

Both of you have provided written testimony, and I believe, I as- 
sume that your oral testimony will be very similar to that, probably 
simply reading that. 

If you could begin with limiting that testimony to five minutes, 
all of your written testimony will be placed in the record, and after 
that, we will ask questions in turn, as we did before. 

We will begin with Mr. Wholley. Mr. Wholley. 

Panel 2: 

STATEMENT OF MR. MICHAEL C. WHOLLEY, GENERAL COUN- 
SEL, NATIONAL AERONAUTICS AND SPACE ADMINISTRA- 
TION (NASA) 

Mr. Wholley. Thank you, Mr. Chairman, Mr. Sensenbrenner, 
Mr. Feeney. 

I have been asked to address five issues in my testimony today 
before the Subcommittee. As you may be aware, I met with the 
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staff of the Subcommittee, as well as with the staff of other com- 
mittees on April 27, for approximately three hours, and addressed 
these five issues, as well as others, and answered to the best of my 
recollection and belief all of the questions posed to me. 

You have asked me to address the April 10 meeting held by Dr. 
Griffin. Dr. Griffin set out as his purpose for that meeting what he 
put in his March 14 letter: ''I will schedule a meeting,’’ quoting Dr. 
Griffin, “with the employees of the NASA Office of Inspector Gen- 
eral, to inform them that I have reviewed the Record of Investiga- 
tion (ROI), and I have taken the actions that I believe are nec- 
essary to address the ROI’s findings. Such a meeting will provide 
me an opportunity to listen to any concerns that may exist among 
the staff, and to express my support,” that would be Dr. Griffin, 
“for a strong and effective Office of Inspector General.” 

I was in attendance at the meeting, arriving with Dr. Griffin and 
Mr. Morrell, the Chief of Staff. The meeting was held in the video- 
conference room on the lower level at NASA, and Dr. Griffin spoke 
initially for approximately ten minutes. He stated, as best I recall, 
something similar to what he had set forth in his letter to Mr. 
Johnson, with respect to the ROI, having revealed no evidence of 
a lack of integrity on the part of Mr. Cobb, nor did the ROI indicate 
any actual conflict of interest, or actual lack of independence on his 
part. 

I had watched Dr. Griffin’s interview on the C-SPAN program 
Newsmakers on Sunday, April 8, which is still online, and his re- 
marks at this meeting were similar to those he articulated on that 
program. Dr. Griffin then opened up the floor for questions, and 
several questions were asked and answered. I believe that the 
meeting lasted a total of approximately 30 minutes. 

With respect to the subsequent collection and destruction of all 
video records of Administrator Griffin’s meeting with the OIG staff, 
my involvement is as follows. At some point on the morning after 
the meeting, Paul Morrell came into my office. This was not an un- 
usual occurrence. He had what turned out to be several DVDs, and 
he sat at a table across from my desk. 

He appeared upset that in spite of his direction to the contrary 
that this closed meeting was not to be recorded, the meeting had 
been recorded. As best I recall, he stated that someone in Public 
Affairs had asked that the meeting be recorded, and had then 
asked that a number of copies me made. 

Mr. Morrell indicated that he had recovered the copies from Pub- 
lic Affairs, and that this meeting was not a Public Affairs event, 
but rather, a closed meeting called by the Administrator, for the 
purpose that the Administrator set forth in his letter. 

I believe I told him I clearly understood his pique that his direc- 
tion had been overridden, and that this closed meeting had been 
recorded, and that copies had been made. I believe that at the con- 
clusion of our discussion, I asked him to leave the recordings with 
me, and I put them on my desk. 

I want to categorically state at no time and in no way did Mr. 
Morrell indicate to me that I should destroy these recordings. That 
did not happen. Sometime either later that day, or early the next 
day, I honestly can’t recall when, I reviewed relevant portions of 
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the Federal Records Act (FRA), and in particular, the definition of 
what constituted a record. 

I also briefly reviewed the Freedom of Information Act. I con- 
cluded that these copies made by Public Affairs were not records 
for purposes of the FRA, but also concluded that if they were re- 
tained and filed, they could become records by virtue of that reten- 
tion. From my perspective, and I stated it to the Subcommittee 
staff, I did not believe it wise to have these in any way become 
records, subject to release under FOIA. This was a closed meeting, 
specifically directed to not be recorded, and these DVDs were not 
agency records at that time, in my opinion. 

I personally made the decision to destroy them, and I did so by 
breaking them into pieces and throwing them in the trash. The 
next time I heard anything about these recordings was while I was 
on vacation in Florida the week of April 15 at a family reunion. In 
looking at my e-mails, I believe I first learned of the request to pro- 
vide a copy of the recording to this subcommittee some time in the 
late afternoon or the early evening of April 18, when I learned of 
the Subcommittee's letter of the same date. I informed my staff I 
didn't have any copies of the recording, and that I had previously 
destroyed them. At some later time, I learned that there had been 
other recordings made at other ViTS locations. 

Regarding my role in the response by Dr. Griffin to the report 
of the Integrity Committee, I became aware that something had 
been sent to Dr. Griffin from Mr. Johnson in his role as Chairman 
of the PCIE. I will try and skip forward to stay within my five min- 
utes, sir. I think I received this from Mr. Morrell on Monday the 
26th. He gave me what had been delivered to Dr. Griffin. I asked 
my executive assistant to print all the documents out from the CD 
that was provided, and I made arrangements to meet with Dr. Grif- 
fin and discuss how he wanted this handled. 

He indicated that he wanted the matter reviewed, and that he 
wanted to know the full range of options open to him. Specifically, 
I might add, he said I do not want a recommendation. I want to 
know what my options are. 

At some point, either the 27th or 28th, I discussed it with my 
Deputy. I discussed the possibility of having a newly hired indi- 
vidual, an experienced attorney who was due to begin working in 
my office the following Monday, look over the report and provide 
me her unvarnished opinion. I believed this was a good option, in 
light of her extensive experience, and the fact that so far as I was 
aware, she knew nothing about any of the matters or the parties 
involved. 

I asked Mr. Sefton to call her, and confirm that she knew noth- 
ing about the case, and asked her if she could begin working on it 
at the earliest opportunity, in light of the tight deadline that we 
were facing. I concurrently reviewed the materials. At the conclu- 
sion of her review, she provided me her opinion. 

I arranged for a meeting to brief Dr. Griffin, and had her, the 
newly hired attorney, brief him on her review. At the conclusion of 
that review, I indicated my full concurrence with her analysis. I 
then left all the materials with Dr. Griffin, informed him that 
under the terms of the executive order, he was required to certify 
that he had reviewed the investigation, and that once he had ar- 
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rived at his course of action, we would prepare the transmittal let- 
ter back to Dr. Johnson. The rest of that paragraph deals with how 
that letter was sent back. 

I have been asked to address concerns about the monitoring of 
Mr. Cobb's actions under the corrective action plan proposed by Ad- 
ministrator Griffin. Administrator Griffin set forth his rec- 
ommendation in his March 14 letter, and that is available to you, 
and I am sure you have it. 

I have no role in that monitoring process. The IG Act specifically 
authorizes that general supervision can be by the principal deputy, 
but cannot be delegated any further. Of course, there still exist all 
of the options available to any individual who wishes to file a com- 
plaint against the Inspector General, including the Integrity Com- 
mittee, the EO process, the Office of Special Counsel, and others. 

Dr. Griffin has publicly and privately stated that he wants an 
independent Office of Inspector General, committed to its statutory 
charter. I have been the General Counsel at NASA since July 6, 
2004. This is in reference to my personal relationship, allegedly, 
with Mr. Cobb. My relationship with Mr. Cobb is professional and 
amicable. Do we socialize together? No. I have never been to his 
home, nor he to mine. We are professional colleagues. As I stated 
to the staff during our three hour meeting, I find him to be a man 
of integrity. From my perspective, he understands his role as In- 
spector General, and carries it out with conviction and force, and 
we understand our boundaries well. 

I was asked how often I talked with him. The answer is simple. 
Every time I see him. We have worked together to establish an ac- 
quisition integrity program, for example, and both of us and our re- 
spective staffs firmly believe that it will pay great dividends to the 
agency and to the government. 

We also have disagreed on numerous occasions on the law, and 
he has the impediment of being as stubborn and oftentimes as ar- 
gumentative as I am when we believe we are correct. We have, on 
a number of issues, agreed to disagree. I am not sure how much 
more of my five minutes are here, sir, but 

As I stated to the staff with whom I met on April 27, I do not 
think that anybody, and I said this to the staff, I do not think that 
anybody wishes more than I do that a recording of that meeting 
could be provided to this body. There were somewhere between 120 
and 200 people, I believe, at that meeting. The vast majority, in 
fact almost exclusively, OIG people. I believe the only two non-OIG 
were probably Mr. Morrell and I, and then, of course, the Adminis- 
trator. 

To in any way imply I destroyed copies of the recordings in an 
attempt to destroy evidence of the substantive content of that 
meeting is just not true, sir. Not my intent. I recognize that memo- 
ries and perceptions about what occurred there differ. 

The rest, sir, you have commented on. I am not in high dudgeon 
or in a fit of pique. I am just skeptical about anything that comes 
in front of me. You have every right to be skeptical as well. 

Finally, I want to publicly apologize to everyone at NASA and 
this committee who has had to expend time and effort trying to 
find out whether a copy of this record still exists. I want to particu- 
larly apologize to Dr. Griffin and the leadership at NASA. The 



25 


agency has important work to do, of this Nation and its people, 
work that is critical to our national security, our economic future. 
Misdirections like this are not helpful, and I deeply regret that I 
have made this a distraction. 

I spent my professional life trying to resolve problems, and trying 
to make things better. Despite my honest and considered efforts in 
the matter of the destruction of the DVDs, I regret I failed to do 
so in this regard and necessitated this hearing. 

Thank you, sir. 

[The prepared statement of Mr. Wholley follows:] 

Prepared Statement of Michael C. Wholley 

I have been asked to address five issues in my testimony today before the Sub- 
committee. As you may be aware, I met with the staff of the Subcommittee, as well 
as with staff of other committees, on April 27, 2007 for approximately three hours 
and addressed these five issues, as well as others, and answered to the best of my 
recollection and belief all of the questions posed to me. 

1. You have asked me to address the April 10, 2007 meeting held by Dr. Griffin 
with the staff of the NASA OIG. Dr. Griffin had set out his purpose in holding such 
a meeting in his March 14, 2007 letter to Mr. Clay Johnson detailing the actions 
he intended to take after reviewing the HUD OIG Report of Investigation (ROI) on 
Mr. Robert Cobb, the NASA Inspector General. In his letter Dr. Griffin stated that: 

. .1 will schedule a meeting with the employees of the NASA Office of Inspec- 
tor General to inform them that I have reviewed the ROI and I have taken the 
actions that I believe are necessary to address the ROI’s findings. Such a meet- 
ing will provide me an opportunity to listen to any concerns that may exist 
among the staff and to express my support for a strong and effective Office of 
Inspector General.” 

I was in attendance at the meeting, arriving with Dr. Griffin and Mr. Paul 
Morrell, the Chief of Staff. The meeting was held in the video teleconference (ViTS) 
room on the lower level at NASA and Dr. Griffin spoke initially for approximately 
ten minutes. He stated, as best I recall, something similar to what he had set forth 
in his letter to Mr. Johnson with respect to the ROI having revealed no evidence 
of a lack of integrity on the part of Mr. Cobb, nor did it indicate any actual conflict 
of interest or actual lack of independence on his part. I had watched Dr. Griffin’s 
interview on the C-Span program “Newsmakers” on Sunday morning, April 8, and 
his remarks at this meeting were similar to those he had articulated on that pro- 
gram. Dr. Griffin then opened up the floor for questions, and several questions were 
asked of and answered by Dr. Griffin. I believe that the meeting lasted a total of 
less than thirty minutes. 

2. With respect to “[T]he subsequent collection and destruction of all video records 
of Administrator Griffin’s meeting with the OIG staff,” my involvement was as fol- 
lows. At some point the morning after the meeting, Paul Morrell came into my of- 
fice. This was not an unusual occurrence. He had what turned out to be several CD 
cases in his hand and he sat at the table across from my desk. He appeared upset 
that, in spite of his direction to the contractor ViTS operator that this closed meet- 
ing was not to be recorded, the meeting had been recorded. As best I recall he stated 
that someone in Public Affairs had asked that the meeting be recorded and had 
then asked that a number of copies be made. Mr. Morrell indicated that he had re- 
covered the copies and that this meeting was not a public affairs event but rather 
a closed meeting called by the Administrator. I believe I told him that I clearly un- 
derstood his pique that his direction had been overridden, and that this closed meet- 
ing had been recorded and copied. I believe that at the conclusion of our discussion 
I asked him to leave the recordings with me, and I put them on my desk. I want 
to categorically state that at no time, and in no way, did Mr. Morrell indicate to 
me that I should destroy these recordings. That did not happen. 

Sometime either later that day or early the next day, I honestly cannot recall 
which, I reviewed relevant portions of the Federal Records Act (FRA) and, in par- 
ticular, the definition of what constituted a record. I also briefly reviewed the Free- 
dom of Information Act. I concluded that these were not “records” for purposes of 
the FRA, but also concluded that if they were retained and filed they could become 
“records” by virtue of that retention. From my perspective, and as I stated to the 
Subcommittee staff, I did not believe it wise to have these in any way become 
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“records” subject to release under the Freedom ofinformation Act. This was a closed 
meeting, specifically directed to not be recorded, and these DVDs were not Agency 
records at that time. I personally made the decision to destroy them, and I did so 
by breaking them into pieces and throwing them in the trash. 

The next time I heard anything about these recordings was while I was on vaca- 
tion in Florida the week of April 15th. In looking at my e-mails, I believe that I 
first learned of the request to provide a copy of the recording to this subcommittee 
sometime in the late afternoon or early evening on April 18 when I learned of this 
subcommittee’s letter of the same date. I informed my staff that I did not have any 
copies of the recording and that I had previously destroyed them. At some later 
time, I learned that there had been other recordings made at other ViTS locations. 

3. Regarding my role in the response by Dr. Griffin to the report of the Integrity 
Committee, I became aware that “something” had been sent to Dr. Griffin from Mr. 
Johnson in his role as Chairman of the PCIE with regard to Report of Investigation 
of the Integrity Committee. To the best of my recollection, I became aware of this 
during a conversation with Mr. Morrell that occurred while we were at Ames Re- 
search Center in California at a Strategic Management Council meeting. This would 
have been either February 21st or 22nd. From reviewing my e-mails I have deter- 
mined that on Monday, February 26th, Mr. Morrell gave me what had been deliv- 
ered to Dr. Griffin. The “package” consisted of the January 22, 2007 letter from the 
Integrity Committee to Mr. Johnson; Mr. Johnson’s transmittal letter to Dr. Griffin, 
a copy of the “Policy and Procedures” of the Integrity Committee, a copy of Execu- 
tive Order 12993, a copy of a March 24, 1989 Memorandum Opinion from the Office 
of Legal Counsel to the Integrity Committee, and a CD marked “ROI IC 500, Vols. 
I-III, -FOUO-” I asked my Executive Assistant to print all of the documents on the 
CD and put them in three ring binders. I made arrangements to meet with Dr. Grif- 
fin and discuss how he wanted this handled. He indicated that he wanted the mat- 
ter reviewed and that he wanted to know the full range of options open to him in 
light of the Report of Investigation. At some point, on either the 27th or 28th, I dis- 
cussed with my Deputy, Keith Sefton, the possibility of having a newly-hired indi- 
vidual, an experienced attorney who was due to begin working in my office on 
March 5th, look over the report and provide me her unvarnished opinion. I believed 
that this was a good option in light of her extensive experience and the fact that, 
so far as I was aware, she knew nothing about any of the matters or the parties 
involved. I asked Mr. Sefton to call her, confirm that she knew nothing about the 
case, and ask her if she could begin working on it at the earliest opportunity in light 
of the tight deadline that we were facing. She agreed to do so, and Mr. Sefton ar- 
ranged to deliver a copy of the materials to her. I concurrently reviewed the mate- 
rials. At the conclusion of her review she provided me her opinion. I arranged a 
meeting to brief Dr. Griffin, and had her, the newly-hired attorney, brief him on her 
review. At the conclusion of her review, I indicated my full concurrence with her 
analysis. I then left all of the materials with Dr. Griffin, informed him that under 
the terms of Executive Order 12993 he was required to certify that he had reviewed 
the investigation, and that once he had arrived at his course of action we would pre- 
pare the transmittal letter back to Mr. Johnson. I believe that it was on Monday, 
March 12th, that I met with Dr. Griffin and received his direction on what actions 
he wished to take. We had previously discussed that his actions in his “general su- 
pervision” role over the IG were limited, and that several of the proffered options 
would in fact require the concurrence of the Chairman of the PCIE, Mr. Johnson. 
I prepared the draft response for Dr. Griffin’s letter back to Mr. Johnson after the 
meeting, then had to go on travel for the remainder of the week. In my absence, 
the attorney who had reviewed the matter and who briefed Dr. Griffin worked with 
Mr. Morrell to finalize the March 14th letter transmitted back to Mr. Johnson. 

4. Topic 4 that I have been asked to address concerns the “[MJonitoring of Mr. 
Cobb’s actions under the corrective action plan proposed by Administrator Griffin.” 
As indicated in the March 14, 2007 letter from Dr. Griffin, he has directed that Mr. 
Cobb “. . .meet with the Deputy Administrator on a bimonthly basis to discuss his 
implementation of his individual leadership/management plan and his professional 
growth with the Executive Coach.” I have no role in that monitoring process. The 
IG Act specifically authorizes that “general supervision” can be by the principal dep- 
uty, but cannot be “delegated” further. Of course, there still exist all of the options 
available to individuals who wish to file complaints against the Inspector General 
including the Integrity Committee, the EEO process, the Office of Special Counsel, 
and others. Dr. Griffin has publicly, and privately, stated that he wants an inde- 
pendent Office of Inspector General that is committed to its statutory charter. 
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5. I have been the General Counsel at NASA since July 26, 2004. My relationship 
with Mr. Cobb is both professional and amicable. Do we socialize together: no. I 
have never been to his home, nor he to mine. We are professional colleagues. As 
I stated to the staff during our three-hour meeting, I find him to be a man of integ- 
rity, intelligent, focused on doing the best possible job he can, and very independent. 
And I like that in a person. From my perspective, he understands his role as an 
Inspector General, carries it out with conviction and force, and we understand our 
boundaries very well. I was asked how often I talked with him and the answer is 
quite simple: every time I see him. We have worked together to establish an Acqui- 
sition Integrity Program, and both of us, and our respective staffs, firmly believe 
that it will pay great dividends to the Agency and to the government. We have also 
disagreed on the law on occasion, and he has the impediment of being as stubborn 
and argumentative as I am when we believe that we are correct. We have, on a 
number of issues, “agreed to disagree.” 

As I stated to the staff with whom I met on April 27th, I do not think that any- 
body wishes more than I do that a recording of that meeting could be provided to 
this body. Your staff has apparently received allegations of what was said and done 
at that meeting that range from the patently false to the ridiculous. If a video or 
audio recording of the event existed, it would clearly demonstrate what actually oc- 
curred and we would not, perhaps, be having this hearing. There were, I believe, 
somewhere between 120 and 200 people, mostly OIG staff members including inves- 
tigators, who were present at this meeting. To in any way imply that I destroyed 
the copies of the recordings in an attempt to destroy evidence of the substantive con- 
tent of the meeting beggars belief. I recognize that memories and perceptions differ. 
That said, some of the allegations contained in the April 25th letter, and which were 
related to me in my meeting with the staffers on April 27th, were so false as to 
clearly imply an intent to mislead on the part of those who provided them. 

This latter point leads me to comment on a subject that is of significant and grow- 
ing concern to me. I believe that “facts” matter, and that before any individual, or- 
ganization or agency is pilloried, before anyone’s reputation is destroyed publicly or 
privately, there is an ethical obligation to vigorously ascertain the truth, the factual 
underpinnings, of each and every allegation. I come here today with the firm convic- 
tion that such is the purpose of this hearing. My sense in this matter is that there 
has been, on the part of some of the people involved in this matter, a certain “sen- 
tence first, verdict later” mindset. My sense is that allegations have been slipped 
under the door or thrown over the transom, often anonymously or with the request 
of anonymity, and in all-too-many cases they are immediately given a mantle of 
“credibility” because they originate from someone “familiar with the issues” and 
therefore “must be true.” In the best of all possible worlds some level of skepticism, 
some kernel of “doubt,” some due diligence in ascertaining the facts must come into 
play. In the best of all possible worlds individuals making such allegations would 
be required to swear to the truth of what they are saying, and would be made aware 
of the consequences of any false statement. In the best of all possible worlds, judg- 
ment would be withheld, and inflammatory, inaccurate public releases and com- 
mentary would be curtailed until all allegations had undergone the scrutiny of rig- 
orous analysis. While I recognize that such a “perfect world” may not be attainable, 
I nonetheless believe that each of us should do our part to come as close to it as 
possible. 

Finally, I want to publicly apologize to everyone at NASA who has had to expend 
time and effort trying to find whether a copy of this recording still exists. I want 
to particularly apologize to Dr. Griffin and the leadership at NASA. This agency has 
important work to do for this nation and its people, work that is critical to our na- 
tional security and our economic future, and distractions like this are not helpful. 
I have spent my professional life tr 3 dng to resolve problems and tr 3 dng to make 
things better. Despite my honest and considered efforts in the matter of the destruc- 
tion of the DVDs, I regret that I have failed to do so in this regard. 

Chairman Miller. Mr. Morrell. 

STATEMENT OF MR. PAUL MORRELL, CHIEF OF STAFF, NA- 
TIONAL AERONAUTICS AND SPACE ADMINISTRATION (NASA) 

Mr. Morrell. Thank you, Chairman Miller, Ranking Member 
Sensenbrenner, Mr. Feeney. 

In his March 14, 2007 letter to Clay Johnson, Chairman of the 
President’s Executive Council on Integrity and Efficiency, NASA 
Administrator Michael Griffin wrote: 'T will schedule a meeting 
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with the employees of the NASA Office of Inspector General to in- 
form them that I have reviewed the Report of Investigation regard- 
ing the allegations of misconduct on the part of NASA Inspector 
General Robert Cobb, and I have taken the actions that I believe 
are necessary to address the Report of Investigation's findings. 
Such a meeting will provide me an opportunity to listen to any con- 
cerns that may exist among the staff, and to express my support 
for a strong and effective Office of Inspector General." 

In his subsequent letter to Clay Johnson, dated March 29, 2007, 
Administrator Griffin wrote: 'Jn my meeting with IG Cobb and the 
OIG staff, I will make clear that I expect and support a strong 
OIG, which continues to be dedicated to identifying fraud, waste, 
and abuse, and that I am committed to leading an agency where 
full and frank discussions are not just tolerated, but are expected, 
condoned, and encouraged, in a climate without fear of retribution, 
and one in which the full panoply of protections exist for whistle- 
blowers." 

The meeting between the Administrator and the Office of Inspec- 
tor General staff took place on Tuesday, April 10. The previous 
day, on Monday, April 9, I contacted the Office of Public Affairs to 
inquire about using the NASA TV facilities available in the head- 
quarters auditorium for the April 10 meeting, which included OIG 
staff at headquarters and the various NASA centers across the 
country. The meeting was on a sensitive subject, and I wanted the 
OIG staff to feel free to participate in a full and free dialogue. 
Therefore, I asked Public Affairs to determine if the equipment 
used in the auditorium could limit the broadcast of the meeting 
solely to meeting participants. 

Later that day, I was informed that the auditorium equipment 
would not allow the meeting to be limited to participants, and it 
was recommended that the headquarters videoconferencing facility 
be used instead. Concerned that the size of the videoconference fa- 
cility was not adequate to accommodate the number of OIG staff 
expected at the meeting, I went to the facility and spoke to its 
manager, Mr. Fred Berger. 

During my conversation with Mr. Berger, we discussed whether 
the technology in the auditorium could be used, whether the tech- 
nology available in the videoconference center could be used in the 
auditorium, and whether the video facility could accommodate the 
number of OIG staff expected to attend the meeting. 

I also told Mr. Berger during our conversation that the meeting 
should not be recorded. My reason for doing so was my belief that 
recording the meeting might discourage questions and discussion of 
OIG staff concerns, which was inconsistent with what I believed 
was the Administrator's stated purpose for the meeting. 

The next day, on April 10, shortly after I arrived at the meeting 
with the Administrator, I noticed a display on the video monitor at 
the front of the room that indicated the meeting was, contrary to 
my instructions, being recorded. Later that day, I placed a call to 
Mr. Berger to inquire why the meeting had been recorded. Mr. 
Berger was unavailable, and he returned my call the following 
morning, as I was driving to the office. 

I asked Mr. Berger who recorded the meeting. He said he did. 
I asked him why he recorded it, contrary to my direction. Mr. 
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Berger said he forgot that I had asked him that it not be recorded, 
and that Mr. Fred Brown, from NASA TV, under the Office of Pub- 
lic Affairs, had requested that the meeting be recorded, and that 
Mr. Berger had provided Mr. Brown with a copy of the recording. 

I told Mr. Berger that I thought it was highly inappropriate for 
someone in Public Affairs to request a recording of a meeting be- 
tween the OIG staff and the Administrator, especially when I told 
him the previous day that it should not be recorded. I asked Mr. 
Berger to retrieve the recording from Public Affairs. 

I next spoke by phone with my secretary, who informed me that 
Mr. Bob Jacobs of the Office of Public Affairs had delivered DVD 
copies of the meeting to my office. I was, needless to say, surprised 
to learn that not only had the meeting been recorded and provided 
to Public Affairs, but that Public Affairs was making copies. 

When I arrived at the office, I went to see Mr. Jacobs. I asked 
Mr. Jacobs if he had requested that the meeting be recorded. He 
said that he had. I told Mr. Jacobs that I believed it was highly 
inappropriate for him to have requested a recording of a closed 
meeting between the Administrator and the OIG staff. I told him 
that he did not have the authority to request recordings of the Ad- 
ministrator's non-Public Affairs-related meetings. I requested that 
he provide me with any additional copies that he had in his posses- 
sion, which he in turn did. 

I then went to see Mr. Fred Berger at the conferencing facility. 
When I arrived at his office, he was there with Mr. Fred Brown 
from NASA TV. Mr. Berger gave me several more DVDs. I asked 
him if what I had in my possession represented all the copies. He 
said yes. 

I took the DVDs to the NASA General Counsel. I explained to 
Mr. Mike Wholley, excuse me, what had happened, that a non-Pub- 
lic Affairs-related meeting had been recorded by Public Affairs 
without proper consent or authorization, despite the fact that I said 
it should not be recorded. I asked Mr. Wholley what I should do 
with the DVDs. He said I should leave them with him. 

I left the General Counsel's office believing they were in the ap- 
propriate hands. I never directed that any DVD or recording be de- 
stroyed. It was my understanding that the original recording had 
been made at headquarters, and that all existing copies had been 
taken to the Office of the General Counsel. 

To the best of my recollection and belief, I was unaware that cop- 
ies of the meeting had been made and destroyed at NASA centers 
until some time after the April 10 meeting had occurred, and I be- 
lieve, to the best of my knowledge, it was some time the following 
week. 

It was and remains my strong belief that the Office of Public Af- 
fairs had no legitimate reason or authority to request, copy, or pos- 
sess a recording of what was a non-Public Affairs-related meeting 
between the Administrator and the OIG staff. Furthermore, it was 
and remains my very strong belief that participants in a closed 
meeting have the right to expect that the contents of the meeting 
will remain secure and private, even when they know the meeting 
is being recorded. It was my very strong concern that the posses- 
sion of the recording by Public Affairs compromised the foregoing. 
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The Subcommittee asked me to address my role in the Adminis- 
trator's response to the report of the President's Council on Integ- 
rity and Efficiency. My role was as a facilitator: scheduling meet- 
ings, conveying information, and coordinating the preparation, edit- 
ing, review, and approval of correspondence. I did not review the 
Report of Investigation, and I did not make recommendations to 
the Administrator regarding his response to the Report of Inves- 
tigation. 

As you know, the Administrator recommended several actions to 
the Chairman of the PCIE, and obtained his concurrence, con- 
sistent with the Inspector General Act. Those recommendations in- 
cluded IG Cobb's attendance at the Federal Executive Institute 
courses, and the assistance of an executive coach to help enhance 
IG Cobb's leadership and management skills. In addition, IG Cobb 
will meet with the Deputy Administrator on a bimonthly basis to 
discuss the implementation of his individual leadership and man- 
agement plan, and his work with the executive coach. The Deputy 
Administrator's meetings with IG Cobb will be one way of moni- 
toring his progress and his commitment to improving his manage- 
ment skills. In addition, there are a number of options available to 
OIG staff to report any future allegations of inappropriate actions. 

[The prepared statement of Mr. Morrell follows:] 

Prepared Statement of Paul Morrell 

Mr. Chairman, in his March 14 , 2007 letter to Clay Johnson, Chairman of the 
President’s Executive Councils on Integrity and Efficiency, NASA Administrator Mi- 
chael Griffin wrote: 

I will schedule a meeting with the employees of the NASA Office of Inspector 
General to inform them that I have reviewed the [Report of Investigation re- 
garding the allegations of misconduct on the part of NASA Inspector General 
Robert Cobb] and I have taken the actions that I believe are necessary to ad- 
dress the [Report of Investigation’s] findings. Such a meeting will provide me 
an opportunity to listen to any concerns that may exist among the staff and to 
express my support for a strong and effective Office of Inspector General. 

In a subsequent letter to Clay Johnson dated March 29, 2007 Administrator Grif- 
fin wrote: 

In my meeting with IG Cobb and the OIG staff, I will make clear that I expect 
and support a strong OIG which continues to be dedicated to identifying fraud, 
waste, and abuse, and that I am committed to leading an Agency where full and 
frank discussions are not just tolerated but are expected, condoned, and encour- 
aged in a climate without fear of retribution, and one in which the full panoply 
of protections exists for “whistleblowers.” 

The meeting between the Administrator and the Office of Inspector General (OIG) 
staff took place on Tuesday, April 10. 

On Monday, April 9, I contacted the Office of Public Affairs to inquire about using 
the NASA TV facilities available in the headquarters auditorium for the April 10 
meeting, which included OIG staff at headquarters and the various NASA centers 
across the country. The meeting was on a sensitive subject and I wanted the OIG 
staff to feel free to participate in a full and open dialogue. Therefore, I asked Public 
Affairs to determine if the equipment used in the auditorium could limit the broad- 
cast of the meeting solely to meeting participants. 

Later that day I was informed that the auditorium equipment would not allow 
the meeting to be limited to participants and it was recommended that the Head- 
quarters video conferencing facility be used instead. Concerned that the size of the 
video conference facility was not adequate to accommodate the number of OIG staff 
expected at the meeting, I went to the facility and spoke to its manager, Mr. Fred 
Berger. During my conversation with Mr. Berger, we discussed whether the tech- 
nology in the auditorium could be used, whether the technology available in the 
video conference center could be used in the auditorium, and whether the video fa- 
cility could accommodate the number of OIG staff expected to attend the meeting. 
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I also told Mr. Berger during our conversation that the meeting should not be re- 
corded. My reason for doing so was my belief that recording the meeting might dis- 
courage questions and discussion of OIG staff concerns, which was inconsistent with 
what I believed was the Administrator’s stated purpose for the meeting. 

The next day, on April 10, shortly after I arrived at the meeting with the Admin- 
istrator, I noticed a display on a video monitor at the front of the room that indi- 
cated the meeting was, contrary to my instructions, being recorded. Later that day, 
I placed a call to Mr. Berger to inquire why the meeting had been recorded. Mr. 
Berger was unavailable and he returned my call the following morning as I was 
driving to the office. I asked Mr. Berger who recorded the meeting. He said he did. 
I asked him why he recorded it contrary to my direction. Mr. Berger said he forgot 
that I had asked that it not be recorded and that Mr. Fred Brown, from NASA TV 
under the Office of Public Affairs, had requested that the meeting be recorded, and 
that Mr. Berger had provided Mr. Brown with a copy of the recording. I told Mr. 
Berger that I thought it was highly inappropriate for someone in Public Affairs to 
request a recording of a meeting between the OIG staff and the Administrator, espe- 
cially when I told him the previous day that it should not be recorded. I asked Mr. 
Berger to retrieve the recording from Public Affairs. 

I next spoke by phone with my secretary who informed me that Mr. Bob Jacobs, 
from the Office of Public Affairs, had delivered DVD copies of the meeting to my 
office. I was, needless to say, surprised to learn that not only had the meeting been 
recorded and provided to Public Affairs, but copies were being made. 

When I arrived at the office, I immediately went to see Mr. Jacobs. I asked Mr. 
Jacobs if he had requested that the meeting be recorded. He said that he had. I told 
Mr. Jacobs that I believed it was highly inappropriate for him to have requested 
a recording of a closed meeting between the Administrator and the OIG staff. I told 
Mr. Jacobs that he did not have the authority to request recordings of the Adminis- 
trator’s non-public affairs related meetings. I requested that he provide me with any 
additional copies that he had in his possession, which he in turn did. 

I then went to see Mr. Fred Berger, the manager of the video conferencing facility. 
When I arrived at Mr. Berger’s office he was there with Mr. Fred Brown, of NASA 
TV. Mr. Berger gave me several more DVDs. I asked him if what I had in my pos- 
session represented all of the copies. He said yes. 

I took the DVDs to the NASA General Counsel. I explained to Mr. Mike Wholley 
what had happened — that a non-public affairs related meeting had been recorded 
by Public Affairs without proper consent or authorization, despite the fact that I 
said it should not be recorded. I asked Mr. Wholley what I should do with the 
DVDs. He said I should leave them with him. I left the General Counsel’s Office 
believing they were in the appropriate hands. 

I never directed that any DVD or recording be destroyed. It was my under- 
standing that the original recording had been made at headquarters, and that all 
existing copies had been taken to the Office of the General Counsel. To the best of 
my recollection and belief, I was unaware that copies of the meeting had been made 
and destroyed at NASA centers until some time after the April 10 meeting had oc- 
curred. 

It was and remains my strong belief that the Office of Public Affairs had no legiti- 
mate reason or authority to request, copy, or possess a recording of what was a non- 
public affairs related meeting between the Administrator and the OIG staff. Fur- 
thermore, it was and remains my very strong belief that participants in a closed 
meeting have the right to expect that the contents of that meeting will remain se- 
cure and private even when they know the meeting is being recorded internally. It 
was my very strong concern that possession of this recording by Public Affairs com- 
promised the foregoing. 

The Subcommittee asked me to address my role in the Administrator’s response 
to the report of the President’s Council on Integrity and Efficiency (PCIE). My role 
was as a facilitator — scheduling meetings, conveying information, and coordinating 
the preparation, editing, review, and approval of correspondence. I did not review 
the Report of Investigation and I did not make any recommendations to the Admin- 
istrator regarding his response to the Report of Investigation. 

As you know, the Administrator recommended several actions to the Chairman 
of the PCIE and obtained his concurrence consistent with the Inspector General Act. 
Those recommendations included IG Cobb’s attendance at Federal Executive Insti- 
tute courses and the assistance of an executive coach to help enhance the IG Cobb’s 
leadership and management skills. In addition, IG Cobb will meet with the Deputy 
Administrator on a bimonthly basis to discuss the implementation of his individual 
leadership and management plan, and his work with the executive coach. 

The Deputy Administrator’s meetings with IG Cobb will be one way of monitoring 
his progress and his commitment to improving his management skills. In addition. 
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there are a number of options available to the OIG staff to report any future allega- 
tions of inappropriate actions. 

Thank you. 


Discussion 

Chairman Miller. Thank you, Mr. Morrell. 

On the documents, or most of the documents that NASA has pro- 
vided in response to this committee's request, there is, stamped in 
large type across the face of the document, in a way that almost 
obscures the contents of the documents, makes them very hard to 
read, and in the original, I understand that it is in red ink: 'This 
document is provided by NASA solely for Congressional use and 
not for further release. No waiver of FOIA exemption or internal 
agency working document/predecisional/attorney-client privileges 
are waived in this provision for Congressional use beyond the pur- 
poses of the committees making the request." To whom is that 
warning intended? 

Mr. Wholley. Sir, I don't believe it is a warning. I believe it is 
the recognition that these are, in many cases, predecisional docu- 
ments that would not be releasable under FOIA, and it was not in- 
tended, certainly, as a warning to this committee. 

Chairman Miller. All right. Do you contend that this committee 
cannot release the documents that you have provided us, under our 
oversight authority, to the public? 

Mr. Wholley. Sir, if we were requested for them, we would deny 
them under FOIA. 

Chairman Miller. But you don't claim that this committee 
cannot 

Mr. Wholley. I make no such claim. 

Chairman Miller. Okay. I am struck by two provisions of pas- 
sages in Mr. Morrell's testimony and Mr. Wholley's testimony. Mr. 
Morrell, you quoted the letter from Administrator Griffin on the 
first page of your testimony: 'T am committed to leading an agency 
where full and frank discussions are not just tolerated, but are ex- 
pected, condoned, and encouraged, in a climate without fear of ret- 
ribution, and one in which the full panoply of protections exist for 
whistleblowers." 

Mr. Morrell, do you think that is the climate in which NASA and 
every agency should conduct their business? And Mr. Wholley, do 
you agree with that? 

Mr. Morrell. Yes, sir. 

Chairman Miller. Okay. Mr. Wholley, in your testimony, you 
said: "My sense is that the allegations have been slipped under the 
door or thrown over the transom, often anonymously or with the 
request of anonymity, and in all too many cases, they are imme- 
diately given a mantle of credibility, because they originate from 
someone "familiar with the issues," and therefore "must be true." 
In the best of all possible worlds, individuals making such allega- 
tions would be required to swear to the truth of what they are say- 
ing, and would be made aware of the consequences of any false 
statement." 

Mr. Wholley, aren't we talking about the same people? Aren't we 
talking about whistleblowers? 

Mr. Wholley. Sir, I 
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Chairman Miller. People who throw allegations over the tran- 
som to us? 

Mr. Wholley. Sir, this was not referring to things that have 
come before the Committee. It was referring to the number of alle- 
gations against Mr. Cobb in that Report of Investigation, many of 
which were unfounded, some of which were dismissed out of it. 

Chairman Miller. Those were from NASA employees that were 
whistleblowers, were they not? 

Mr. Wholley. I am not sure who they were, sir, and I am not 
sure how many of them would qualify as whistleblowers. 

Chairman Miller. Okay. Well, it seems like there is some cat- 
egory of a NASA employee that is a whistleblower, and that is a 
good thing. That is a wholesome thing. They are patriotic Ameri- 
cans. And then, there is some other category of NASA employees 
who throw things over the transom and request anonymity for it 
that is an unwholesome thing. Can you tell us how we are sup- 
posed to tell the difference? 

Mr. Wholley. Sir, I am not saying that one should try and dis- 
tinguish the difference. What I said was when they come in that 
way, one needs to, as best as possible, try and find the factual 
underpinnings for whatever is being said, as opposed to taking it 
as gospel as it comes through. 

Chairman Miller. Okay. Mr. Morrell, you spoke approvingly, or 
quoted approvingly from Mr. Griffin's letter, how whistleblowers 
should be regarded and protected. Do you see anything in Mr. 
Wholley's testimony that is contrary to how you describe the way 
whistleblowers should be treated or regarded? 

Mr. Morrell. I don't want to speak for Mr. Wholley, but I do 
believe that whistleblowers should have all the protections afforded 
under law. 

Chairman Miller. Mr. Sensenbrenner. I will have time for addi- 
tional questions. 

More on the Destruction of Documents 

Mr. Sensenbrenner. Thank you, Mr. Chairman. 

I want to get to the tape of the meeting, and what happened to 
it, and I have 44 United States Code Section 3301, and I will quote 
it in total: “ As used in this chapter, ‘"records" includes all books, 
papers, maps, photographs, machine readable materials, or other 
documentary materials, regardless of physical form or characteris- 
tics, made or received by an agency of the United States under fed- 
eral law in connection with the transaction of public business and 
preserved or appropriate for preservation by that agency or its le- 
gitimate successor as evidence of the organization, functions, poli- 
cies, decisions, procedures, operations, or other activities of the 
Government or because of the informational value of data in them. 
Library and museum material made or acquired and preserved 
solely for reference or exhibition purposes, extra copies of docu- 
ments preserved only for convenience of reference, and stocks of 
publications and of processed documents are not included." 

Now, from that, it appears that the tape was a public record, 
that was at least preserved for a brief period of time, or appro- 
priate for preservation, because it did deal with the functions, poli- 
cies, decisions, procedures, operations, or other activities of the gov- 



34 


eminent. So, I think it is very clear that the tape was a public 
record. 

Now, it is also a crime to destroy public records. Mr. Wholley, 
with your legal analysis of having these records destroyed, were 
you familiar with the litigation relative to Henry Kissinger's notes 
while he was at the State Department? 

Mr. Wholley. No, sir. I can't, I cannot own up to some famili- 
arity with it. 

Mr. Sensenbrenner. Okay. Well, let me tell you what they said. 
First of all, in Reporters Committee for Freedom of the Press v. 
Vance, which was decided by the U.S. District Court for the Dis- 
trict of Columbia, the notes that were made of Kissinger's con- 
versations while at the State Department were federal records 
under the FRA. Then, that case went up, and there was other liti- 
gation, and it said the determinant factor for creating a federal 
record is whether the record was made at government expense, 
that is, with government materials and on government time. I 
think very clearly this tape was made at government expense, with 
government materials, and on government time. 

Have you ever been asked to give advice to anybody in NASA rel- 
ative to what records can be destroyed, and if so, what was that? 

Mr. Wholley. No, sir. I can't say that I have been personally 
asked to give advice to anybody on that. 

Mr. Sensenbrenner. Well, isn't it your job, when an issue like 
this comes up, and you were personally involved in destroying at 
least the tapes that were in the NASA headquarters, that you 
should be concerned about what the law is on this subject? 

Mr. Wholley. Yes, sir. 

Mr. Sensenbrenner. Okay. Is it your belief that the tape, once 
it was made, was a government record? 

Mr. Wholley. No, sir. 

Mr. Sensenbrenner. Why not? 

Mr. Wholley. If — had it been — had that been my belief, sir, I 
would not have destroyed it. 

Mr. Sensenbrenner. Well, why not? I read the relevant portions 
of the law. 

Mr. Wholley. Yes, sir. 

Mr. Sensenbrenner. I read the determinant cases, when Mr. 
Kissinger claimed that his notes should be private, and not govern- 
ment record, you know, it isn't very hard to dig the cases out. Isn't 
that the job of a General Counsel to do that? 

Mr. Wholley. Yes, sir. It is. 

Mr. Sensenbrenner. Okay. Well, it wasn't done. Now, Mr. 
Morrell. You testified you didn't have anything to do with the de- 
struction of the tapes, and did you speak to the technician, Mr. 
Berger, who made the tapes, after the teleconference? 

Mr. Morrell. The next morning, sir. 

Mr. Sensenbrenner. Okay. And after your conversation, did Mr. 
Berger erase his copy of the teleconference, and called NASA cen- 
ters up, asking them to do the same? 

Mr. Morrell. I have heard that he had. 

Mr. Sensenbrenner. Okay. Did you ask him to do it? 

Mr. Morrell. I did not. 

Mr. Sensenbrenner. Okay. 
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Mr. Morrell. It was my understanding that the recording had 
been made at headquarters. 

Mr. Sensenbrenner. Who is Keith Thomas Sefton? 

Mr. Morrell. He is Mr. Wholley's Deputy. 

Mr. Sensenbrenner. So, he is an attorney as well? Okay. Berger 
wrote, on an e-mail to Mr. Sefton, dated April 30, which was after 
the April 27 meeting: “At 10:15 a.m. on Wednesday, April 11, 2007, 
I received a call from Paul Morrell. During that phone conversa- 
tion, Paul asked me to contact my counterparts at the centers to 
find out if those who recorded the meeting still have the recordings, 
or if they could retrieve them. Paul wanted me to ask them to 
erase videotapes or shred DVDs of their recordings.” And this was 
an e-mail from Fred Berger to Keith Sefton. 

Mr. Wholley, were you aware of that e-mail? 

Mr. Wholley. No, sir. Not at the time. 

Mr. Sensenbrenner. So, your deputy didn't tell you this? 

Mr. Wholley. Sir, to be honest with you, I was trying to stay 
away from — in fact, when — well, the answer is I can't remember 
when I learned of it, but you know 

Mr. Sensenbrenner. What were you planning on staying away 
from? 

Mr. Wholley. I wanted to stay away from any involvement that, 
because I was involved in the destruction of tapes, I wanted to stay 
away from any involvement in talking to any of the witnesses. In 
fact, when the Committee asked for any e-mails, or any documents, 
I turned my computer over to another attorney in the office, and 
said this is everything I have, just take what you believe is respon- 
sive. 

Mr. Sensenbrenner. And what — which attorney was that? 

Mr. Wholley. That was Ms. Donovan. 

Mr. Sensenbrenner. Now 

Mr. Wholley. I believe she worked with her supervisor, Mr. Fal- 
con. 

Mr. Sensenbrenner. Okay. And Mr. Morrell, I have read you 
this e-mail from Fred Berger, who was the technician that did the 
recording, to Keith Thomas Sefton, who works in Mr. Wholley's of- 
fice. 

That is at variance with the testimony that you have given and 
the answer to my question. How can you explain that? 

Mr. Morrell. I can't explain it, sir. All I know is I asked where 
it was recorded. He said he recorded it at headquarters. He said 
that it had been given to Public Affairs, and I asked him to get it 
back. Never any 

Mr. Sensenbrenner. I would repeat what is in the — part of the 
mail: “Paul wanted me to ask them to erase videotapes or shred 
DVDs of their recordings.'' 

Mr. Morrell. I did not do that. When I had all the copies that 
were at headquarters, Mr. Berger gave me the final copies, I asked 
him was this everything, and he said yes. 

Mr. Sensenbrenner. Okay. 

Mr. Morrell. And at that point, I knew I didn't know what 
needed to be done with them, so I took them to the General Coun- 
sel. 
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Mr. Sensenbrenner. Okay. Thank you, Mr. Chairman. I have no 
further questions. 

Chairman Miller. Mr. Feeney. 

More on the April 10th Meeting 

Mr. Feeney. Mr. Wholley, I think it was, at best, a foolish mis- 
take to destroy the videotapes. I want to make that clear. But I 
also want to ask you some questions. Is it your understanding that 
as part of a decision-making process before a final conclusion or de- 
cision or report is issued, that notes and documents that are used, 
in terms of developing the final decision, are subject fully to the 
FRA? 

Mr. Wholley. I would have to look at that in context. I am not 
quite sure I have the entirety of your question. Predecisional stuff 
that 

Mr. Feeney. Predecisional. 

Mr. Wholley. No. 

Mr. Feeney. And in the two letters that Mr. Griffin penned, the 
first letter, of March 14, he says that one of the purposes is to have 
an opportunity and “to listen to any concerns that may exist 
amongst the staff, and to express my support for a strong and ef- 
fective Office of Inspector General.” In his subsequent letter to Clay 
Johnson, on March 29, he says that he wants to make it clear that 
he is “committed to leading an agency where full and frank discus- 
sions are not just tolerated, but are expected, condoned, and en- 
couraged.” 

And it seems to me, when I am trying to have that sort of con- 
versation with my staff, that a video recording is the last thing I 
want to encourage those sorts of full and frank discussions. And so, 
do you share Mr. Morrell's opinion that this meeting should never 
have been taped in the first place, given the purposes that Mr. 
Griffin laid out in those two letters? 

Mr. Wholley. Yes, sir. I share that. As I recall, the conversation 
when he came in that morning, which was the morning of the 11th, 
with the copies that Public Affairs had made, as you could tell, his 
concern was that Public Affairs had no right to tape a meeting that 
was supposed to be a private, internal, closed meeting between the 
Administrator and the staff of the Inspector General. If I may, the 
first time I became aware, and this relates back to something Ms. 
Klemstine said, and the first time I became aware that there was 
an internal policy within the IG that their meetings are recorded, 
so other people can see them, was when I saw the IG's response 
back. I did not consider this an IG's meeting. It was an Administra- 
tor's meeting. 

Mr. Feeney. And you were in the meeting. Is 

Mr. Wholley. Sir, I walked in with Mr. Morrell and Mr. Griffin, 
and Mr. Griffin walked immediately to the front of the room, faced 
the audience, and began talking. 

Mr. Feeney. Did you know that the meeting was being recorded 
at that point? 

Mr. Wholley. No, I did not. I know there were signs up. I was 
sitting, what would have been on the very far right of a semicircle, 
as Dr. Griffin looked, and Mr. Berger was in front of me. There 
may well have been signs. I was, I just did not see them. 



37 


Mr. Feeney. Our last two witnesses, including Ms. Klemstine, 
said that it was clear to people that were viewing the monitor that 
the meeting was being recorded. That was my understanding of her 
testimony. Did you know that, Mr. Morrell? 

Mr. Morrell. Yes, there were signs. 

Mr. Feeney. There were signs, but Mr. Wholley, you didn't see 
the signs? 

Mr. Wholley. I didn't see them. I mean, frankly, I wasn't look- 
ing for them. 

Mr. Feeney. Well, one can only wonder, given the fact that there 
were concerns that Mr. Cobb was in the room, apparently. There 
were concerns about the tenor of Mr. Griffin's remarks. One can 
only — but nobody expressed them at that meeting. One can only 
wonder whether it was the video, as much as anything, that may 
have intimidated some of the people that had concerns that they 
expressed after the meeting, but not at the meeting. 

And so, again, I want to say that at best, it was a foolish deci- 
sion, in my view, in retrospect, to destroy the tapes that should 
have not been made in the first place, but it seems to me clear that 
if I were having a meeting like this with my staff, video cameras 
on all of us would be the last thing that I would want to encourage 
full and frank discussions and concerns. 

And with that, I yield back the balance of my time. 

Chairman Miller. Thank you. Mr. Morrell, I also would like to 
encourage candor within your staff. You believe that it would in- 
hibit, kill candid discussions within the staff to have it videotaped, 
but having a discussion of the findings of improprieties of the alle- 
gations of misconduct by the Inspector General Cobb, with their su- 
pervisor, Inspector Cobb, sitting right there, would not inhibit the 
discussion. That could be free, that could be open, that could be 
candid, with him sitting right there? 

Mr. Morrell. I didn't say that. I am sure that some people may 
have felt intimidated by having him there. 

Chairman Miller. All right. And do you think that inhibited 
conversation within that room? 

Mr. Morrell. Perhaps it did. It would be very possible, in fact. 

Chairman Miller. Very much sense that it would? 

Mr. Morrell. Perhaps some people would be inhibited to speak 
up. I think it — I mean, people did ask questions. I thought perhaps 
some people would have — there would have been more than what 
there was, but 

Chairman Miller. Well, the Inspector, the guy they are talking 
about is sitting right there, beside Administrator Griffin. Is that 
right? 

Mr. Morrell. He was not beside the Administrator. 

Chairman Miller. He was in the room. Okay. And they were 
talking about him. And they were talking about allegations of mis- 
conduct by him. 

Mr. Morrell. Correct. 

Chairman Miller. And that, you thought, could be an uninhib- 
ited, free, candid discussion. 

Mr. Morrell. I didn't say — Mr. Chairman, I didn't say that. I 
can tell you that the Administrator felt that if he was going to be 
talking about the IG, the IG should be in the room. 



38 


Chairman Miller. If you were concerned, Mr. Morrell, it strikes 
me if you were concerned about the candor in the room, and mak- 
ing people feel that they should have an uninhibited discussion, to 
say what was on their mind, that it was not the taping of it that 
inhibited that, it was having Mr. Cobb right there, and also, the 
tenor of what we understand Administrator Griffin said. 

Now, we don't have the tape to see what he said. We have still 
not been provided the written statement that you said that he 
used, but 

Mr. Morrell. On the written statement, it was prepared from 
some talking points that we had prepared, and 

Chairman Miller. And can we get those? 

Mr. Morrell. You should have them already. 

Chairman Miller. We do not. 

Mr. Morrell. I can get them to you, but they were provided, I 
believe, in the first set of documents that you requested. 

Chairman Miller. All right. 

Mr. Morrell. It is not a complete document. It is a partial docu- 
ment, of what he used. 

Chairman Miller. All right. Mr. Morrell, Mr. Wholley wrote you 
an e-mail on March 14, which we have been provided, about this 
proposed meeting. The proposal in the letter to Clay Johnson that 
Mr. Griffin would address the Inspector General staff. It is before 
you, as Exhibit 10. Do you have it? 

Mr. Morrell. Yes, sir. 

Chairman Miller. All right. Do you recognize that e-mail? 

Mr. Morrell. I do. 

Chairman Miller. Okay. Can you read it through the warning 
that you not disclose it beyond the Congressional Committee? 

Mr. Morrell. I can probably get through it. 

Chairman Miller. Okay. I would like to read from it: 'Taul, I 
wasn't very articulate in our discussion last night and I apologize. 
Truth is, I am very troubled by the proffered “addition" to the let- 
ter," “to call a “special meeting" of the IG staff and not be prepared 
to back Moose," that is the Inspector General Cobb, “in a strong 
way would undercut Moose, grant more credibility to the com- 
plaints, and the investigation than warranted, and be, I believe, 
counterproductive. On the other hand, to call a special meeting and 
praise Moose in front of the selected group," the IG staff, “will risk 
Mike becoming the center of the controversy," Mr. Griffin, Adminis- 
trator Griffin. “As I said last night, I see no upside for Mike in the 
proposed course of action, and I do see a downside. I know that this 
is a not a legal matter, but I am concerned about how this will play 
out if the suggested course of action is adopted." 

Do you remember getting that e-mail? 

Mr. Morrell. Yeah. 

Chairman Miller. Okay. Did I read that faithfully? 

Mr. Morrell. I believe so. 

Chairman Miller. All right. Do you recall the conversations that 
you had with Mr. Wholley? 

Mr. Morrell. Vaguely. 

Chairman Miller. Okay. Do you recall the e-mail? 

Mr. Morrell. Yes. 

Chairman Miller. Okay. Did you have the same concerns? 
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Mr. Morrell. I raised this issue with the Administrator. He did 
not believe that he was going there to defend the IG or to criticize 
the IG, but to talk about facts, and it was something that he de- 
cided he wanted to do. 

Chairman Miller. Okay. Well, the concern, the reaction that the 
previous two witnesses, Mr. Winters and Ms. Klemstine, in par- 
ticular, described, aren't those exactly the reactions that Mr. 
Wholley was concerned would result from such a meeting? 

Mr. Morrell. I believe so. 

Chairman Miller. All right. Did you share those concerns? Did 
you have the same concerns that Mr. Wholley had? 

Mr. Morrell. I don't believe at the time I did. I believed that 
the Administrator would go in, discuss facts 

Chairman Miller. All right. 

Mr. Morrell. — what we was asked to do, what he decided to do, 
and what his expectations were for the Office, as he stated in his 
letter. 

Chairman Miller. All right. All the testimony today has been 
that there were signs everywhere. There were — let me not exag- 
gerate. There were visible signs, readily visible signs, saying that 
the meeting was being taped. The two previous witnesses said that 
they noticed the signs. They assumed that they were being, the 
meeting was being taped. Did you notice those signs? 

Mr. Morrell. I did. 

Chairman Miller. All right. Why did you not say at the time to 
stop the taping of the meeting? 

Mr. Morrell. When I noticed that the Administrator was al- 
ready speaking, Mr. Berger was at his console working, and I de- 
cided it wasn't appropriate to interrupt the meeting. 

Chairman Miller. I have abused my time again. Mr. Sensen- 
brenner. 

Mr. Sensenbrenner. I will yield the Chairman my time. 

More on the Destruction of Documents 

Chairman Miller. All right. You had collected the DVDs. You 
took them to Mr. Wholley. Why did you take them to him? He said 
that you didn't specifically say destroy these. What did you say? 

Mr. Morrell. I believe what I told — I recapped what had hap- 
pened, that I didn't ask — I asked that the meeting not be recorded, 
but Public Affairs had apparently put in a request. I thought it was 
inappropriate, didn't believe that Public Affairs had any authority 
or legitimate reason for doing so, that I collected them, take them 
from Public Affairs, and I had them, and I didn't know what to do 
with them. 

Chairman Miller. What did you expect Mr. Wholley would do 
with them? 

Mr. Morrell. Part of the reason I brought them to him was be- 
cause they had maintained the records on the IG investigation, and 
I figured he would be, you know, he and his office would know 
what to do with them. 

Chairman Miller. Did you say that to Mr. Wholley, that because 
he was maintaining the other records pertaining to the 

Mr. Morrell. No, what I asked him was what should I do with 
these? 
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Chairman Miller. And he said leave them with me? 

Mr. Morrell. Yes. 

Chairman Miller. Did it not occur to you that he might infer 
from your conduct that you wanted them destroyed? I mean, it 
seems like you came powerfully close to saying, ‘‘Will no one rid me 
of these troublesome DVDs, these meddlesome DVDs?” 

Mr. Morrell. No, sir. That was not my intent. I was never, it 
was never my intent to destroy anything. 

Chairman Miller. Did you ask Mr. Wholley if you could throw 
the tapes away? 

Mr. Morrell. No. 

Chairman Miller. Did you ask him if the tapes could be de- 
stroyed? 

Mr. Morrell. No. 

Chairman Miller. Did you ask him to research the law on what 
needed to become of the tapes? 

Mr. Morrell. I believe as I was leaving, he said he was, some- 
thing to the effect that he would look into it, or something to that 
effect. 

Chairman Miller. Mr. Wholley, how many lawyers reported to 
you at that time? 

Mr. Wholley. In the Office of General Counsel? 

Chairman Miller. Yes, sir. 

Mr. Wholley. At headquarters, in the neighborhood of 35. 

Chairman Miller. And were there others in other places within 
NASA? 

Mr. Wholley. Yes, there are attorneys at all ten centers. 

Chairman Miller. And how many attorneys in all are there? 

Mr. Wholley. Approximately 152 at this time. 

Chairman Miller. 152 lawyers, and 35 are right there at your 
elbow. 

Mr. Wholley. Yes, sir. 

Chairman Miller. Okay. Did you ask any of them to research 
the law on your behalf? 

Mr. Wholley. No, sir. 

Chairman Miller. You did not give the research assignment to 
any lawyer? 

Mr. Wholley. No, sir. 

Chairman Miller. You looked at the books yourself? 

Mr. Wholley. Yes, sir. 

Chairman Miller. Generally, I applaud that in lawyers. It 
doesn't happen often. Do you have a background in FOIA or 
records, or records law? You said earlier you are not familiar with 
the case law that Mr. Sensenbrenner referred to. Is that an area 
that has been an area of specialty for you, or concentration? 

Mr. Wholley. Certainly not a specialty, sir. In terms of my past 
time serving as the Staff Judge Advocate of various commands and 
serving at headquarters. 

Chairman Miller. Were there lawyers within the 160, however 
many who reported to you, who did have that as an area of their 
concentration? 

Mr. Wholley. Yes, sir. That would be the General Law Section. 

Chairman Miller. The General Law Section, but you did not in- 
quire of anyone in the General Law Section? 
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Mr. Wholley. I did not. 

Chairman Miller. Why did you not? 

Mr. Wholley. Well, I guess one reason, it was a very sensitive 
matter. As my attorneys will tell you, I do a lot of my own re- 
search. Even after they present a product, although it is not a 
question of not trusting them. I am, as you may have gotten from 
my statement, I am a show me the data, look at the law. I looked 
at exactly what Ranking Member Sensenbrenner said, ‘44 U.S.C. 
sec. 44.' I looked at the FOIA. And sir, as I mentioned in my writ- 
ten remarks, I didn't start on this right away. It was some time 
later that day. There were other things going on. It was some time 
later that day. From my perspective, these were recordings that 
were made by the Public Affairs Office, of a private, closed meeting 
of the Administrator. They should not have been made. 

Chairman Miller. All right. Mr. Wholley, Mr. Morrell discussed 
the e-mail that you sent him before the meeting, that I read aloud. 
Do you recall that e-mail? Do you recall your conversations about 
your concern about how it looked? 

Mr. Wholley. I don't recall the conversation from the night be- 
fore. I do recall the e-mail. 

Chairman Miller. Okay. So you expressed a concern in the e- 
mail about how it would all look one way or the other. 

Mr. Wholley. Yes, sir. 

Chairman Miller. Okay. And so, you were present at the meet- 
ing, correct? 

Mr. Wholley. Yes, sir. I was. 

Chairman Miller. Okay. Were you aware then of the concerns 
that Ms. Klemstine expressed, and Mr. Winters expressed, that the 
staff members felt about what was said at the meeting? 

Mr. Wholley. No, I was not aware then, sir, and it is 

Chairman Miller. Well, hearing what happened at the meeting, 
did you have any of those concerns yourself? 

Mr. Wholley. No. 

Chairman Miller. But you did know that there was a very 
strong potential problem one way or the other, of this meeting not 
looking good, of — either if Administrator Griffin said Moose Cobb 
is my boy, or if he criticized Moose Cobb to his own employees? 

Mr. Wholley. Yes, sir. I had concerns. 

Chairman Miller. Okay. 

Mr. Wholley. They were expressed in the e-mail. 

Chairman Miller. And you knew at the time that this was a 
subject, at that point. Senator Nelson, Chairman Bart Gordon, and 
I had all urged the President to fire Moose Cobb. You knew that, 
did you not? 

Mr. Wholley. I am trying to put, I believe your letter was, that 
particular letter was early April, April 3, perhaps. 

Chairman Miller. April 2. 

Mr. Wholley. Second. 

Chairman Miller. But that was before the meeting. 

Mr. Wholley. Yes, sir. 

Chairman Miller. Okay. It was before the tapes were destroyed. 

Mr. Wholley. Yes, sir. 
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Chairman Miller. Okay. You knew that how this whole matter 
was being handled was something that the oversight committees of 
Congress were interested in, did you not? 

Mr. Wholley. I knew they were interested in the matter, yes, 
sir. 

Chairman Miller. Okay. And you knew, you said that you did 
not want this to subject to FOIA if you kept it. Isn't that right? 

Mr. Wholley. That is what I said, sir. If, but as I, that is only 
half of what I said. I said I did not believe they were agency 
records, but if we retained them, they would become agency 
records. From my perspective, we had five copies that Public Af- 
fairs had made of a closed meeting between the Administrator and 
the IG staff, that was not only not authorized, but was specifically 
said not to be recorded. 

Mr. Sensenbrenner. Will the Chairman yield? 

Chairman Miller. The Chairman happily yields. 

Mr. Sensenbrenner. In what part of the Federal Records Act is 
it intended to encourage agencies to destroy records promptly so 
that they won't become records? Is there any clause in that? I 
haven't been able to find it. 

Mr. Wholley. Sir, I have never looked for that clause, nor have 
I been able to find it. 

Mr. Sensenbrenner. Well, it isn't there. I yield back to the 
Chairman. 

Chairman Miller. Thank you, Mr. Sensenbrenner. 

Mr. Wholley, you are also a lawyer, and the General Counsel of 
NASA. Are you familiar with the evidentiary concept of spoilation, 
s-p-o-i-l-a-t-i-o-n, spoilation? 

Mr. Wholley. Yes, sir. 

Chairman Miller. Okay. And describe that concept for me. 

Mr. Wholley. Basically, inferences can be taken negative to the 
person who fails to provide certain evidence. 

Chairman Miller. And certainly, destroys it, knowing that that 
the documents are subject to, would be evidence in a pending liti- 
gation, or anticipated litigation, or an inquiry from Congress? 

Mr. Wholley. Yes, sir. May I continue? 

Chairman Miller. You may. 

Mr. Wholley. I don't know how to get that across any more 
clearly. At the time that I, having finished my research, which we 
now may say was not sufficient, at that time, I did not believe they 
were federal records. I did not believe Public Affairs should have 
copies. I did not believe there was any reason for these copies to 
exist and be filed, or they could become federal records, and pos- 
sibly FOIA-able, and as perhaps impossible as this may seem, I did 
not consider, truly, I did not consider the political aspects of this. 

As I have said, nobody regrets more that I can't produce that 
particular DVD. 

Chairman Miller. And you are aware that now, there are em- 
ployees of, you spoke of it, or you wrote of it in your written testi- 
mony, you did not get to it in your oral testimony, that there are 
employees of NASA who attended that meeting, who are now pro- 
viding us with accounts of the meeting that you described as pat- 
ently ridiculous, outrageous 
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Mr. Wholley. Sir, your staff informed me of several allegations 
that were patently ridiculous and outrageous. 

Chairman Miller. Knowing everything that you knew then, 
knowing that this meeting was in its very conception a problem, 
knowing that we were interested. Congress was interested, the 
oversight committees were interested in how NASA dealt with the 
PCIE recommendations, knowing that we would likely eventually 
ask for that DVD, if it still existed, why is there not every element 
of spoliation present, so we should assume the worst? 

Mr. Wholley. Sir 

Chairman Miller. Under ordinary rules of evidence. 

Mr. Wholley. I cannot stop you from assuming the worst, other 
than to say, sir, that there were 120 to 180 people in there, many 
of whom were NASA IG investigators. There was certainly no in- 
tent on my part to destroy evidence. Frankly, that just was not my 
intent. As I have stated to your staff, and as I will state here, what 
I did, I did in good faith. If it was a mistake that I made on the 
law, it is probably not the first one I have ever made, nor will it, 
unfortunately, be the last. But it was an honest mistake, and I 
deeply regret that I destroyed them, for the reason that we are now 
here debating this. 

Chairman Miller. Okay. Is it your practice to destroy other fed- 
eral property? 

Mr. Wholley. No, sir. 

Chairman Miller. Have you done it on any other occasion? 

Mr. Wholley. Not that I can consciously recall, sir. 

Chairman Miller. All right. And how did you do it in this case? 
Exactly how did you destroy those DVDs? 

Mr. Wholley. Broke them in half, threw them in the trash. 

Chairman Miller. Mr. Sensenbrenner. 

Mr. Sensenbrenner. I have no further questions. 

Chairman Miller. Mr. Wholley, in addition to your e-mail to Mr. 
Morrell, you sent an e-mail to Jeff Rosen, the counsel at 0MB for 
Clay Johnson. 

Mr. Wholley. Yes, sir. 

Chairman Miller. Dated April 4, 2007. 

Mr. Wholley. I do not recall that particular e-mail, sir. 

Chairman Miller. Okay. It is in the evidence book as Exhibit 
18-B, the exhibit book. 

Mr. Wholley. Sir, my #18 is 

Chairman Miller. 18-B. 

Mr. Wholley. — the bullet points from 

Chairman Miller. 18-B. 18-B. 

Mr. Wholley. Yes, sir. 

Chairman Miller. All right. The subject line is Hearings with 
two question marks. 

Mr. Wholley. Yes, sir. 

Chairman Miller. Okay. Now, that was two days after Senator 
Nelson, Chairman Gordon, and I called on Mr. Cobb, called on 
President Bush to fire Mr. Cobb. 

Mr. Wholley. Yes, sir. 

Chairman Miller. Okay. And in the e-mail, you, of course, point 
out the subject of the Cobb case, and you wrote that the Cobb case 
'‘continues to spin up to "escape velocity,’”’ and "the reason for this 
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e-mail is to arrange a meeting between the two us, and anyone else 
you care to bring from your staff who has been involved in vetting 
this investigation, before there is any hearing, so that we can so- 
berly consider the approach to be taken.’’ ''I am sure that you can 
appreciate that I am not particularly keen on seeing two entities 
of the Executive Branch at odds in a hearing before the Legislative 
Branch.” 

So, you were aware that this would likely be the subject of Con- 
gressional hearings. 

Mr. Wholley. No, sir. I cannot say I was aware that it was like- 

ly- 

Chairman Miller. It was possible. 

Mr. Wholley. Possible, yes, sir. 

Chairman Miller. All right. If it was likely, there just would 
have been one question mark. Possible was two question marks. 

So, you were certainly very, very aware of the Congress’ interest 
in this, this committee’s interest in this, and you were getting to- 
gether with 0MB to kind of get on the same page? 

Mr. Wholley. No, sir. My concern, which I had expressed as, 
since you have all my e-mails, you know, my concern was that the, 
concerning the disconnect between the Executive Order, the Integ- 
rity Committee policies and procedures, and what had actually 
been produced and what transpired. That was my concern, not the 
hearing, sir. I mean, you called a hearing. I have given you every- 
thing that I have on my computer that my counsels, that my attor- 
neys believe was relevant. I am here to answer any question you 
have. My concern was about the way the Executive Order and the 
policies and procedures were not properly interfacing in the way 
that the investigation came to us. 

Chairman Miller. All right. I am sorry. ‘T am sure that you can 
appreciate that I am not particularly keen on seeing two entities 
of the Executive Branch at odds in a hearing before the Legislative 
Branch.” 

Mr. Wholley. Yes, sir. 

Chairman Miller. What was it you were concerned that 0MB 
and NASA might be at odds about? 

Mr. Wholley. It wasn’t so much 0MB, sir. It was the Integrity 
Committee and the PCIE. And it is not 0MB. I was talking to Jeff 
Rosen, Mr. Rosen, in his capacity as the Counsel to Clay Johnson, 
Chairman of the PCIE. He was well aware, as were others, of my 
concerns about the Executive Order and the policies and proce- 
dures, and how they were or were not interfacing properly. 

Chairman Miller. All right. Mr. Wholley, could you describe 
what your role was in the response by Administrator Griffin to the 
findings of the PCIE, the report of the PCIE? 

Mr. Wholley. I was given the package, sir. I was given the 
package by Mr. Morrell, as I said on, my e-mails reveal it was the 
26th. I did review it. I turned it over to someone who knew nothing 
about it, a very experienced today, and asked for her unvarnished 
opinion on it. 

I had her brief Dr. Griffin. I was in the room. At the conclusion 
of her brief, he asked me my thoughts. I explained that I was on 
all fours with her analysis, which had been done independently. We 
had previously or simultaneously given him the range of options. 
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As you know, sir, he has no disciplinary options, which is why his 
letter talks in terms of with the concurrence of the Chairman of the 
PCIE. 

And that was my role, sir. 

Chairman Miller. All right. What was the standard that the at- 
torney that you referred to used in her analysis? Was it one of 
criminal misconduct, or was it one of appearances? 

Mr. Wholley. I believe she would be better able to answer that, 
sir, but I do know that she had the policies and procedures, with 
the definitions therein. She had the Quality Standards for Inspec- 
tors General. She had the Executive Order. She had all of the, she 
had everything I had. And she had a number of years of experi- 
ence. 

Chairman Miller. And — I am sorry. 

Mr. Wholley. I am sorry. I don't want to speculate. I was going 
to say I doubt she used criminal law standards, since any criminal 
law violation, I assume, would have been given to the Justice De- 
partment, and as you know, sir, the investigation specifically says 
there is no violation of law, rule, or regulation, gross misconduct, 
or gross waste of funds. They did say there was an abuse of author- 
ity in creating a hostile work environment. 

Mr. Wholley's Relationship With Mr. Cobb 

Chairman Miller. Just one more set of questions, Mr. Wholley. 

I know in your written statement, and perhaps in your oral 
statement as well, you said that you did not socialize, you do not 
visit with Mr. Cobb in his home. He did not visit in your home. You 
did talk whenever you saw each other. 

Did you have regular meetings with him to discuss matters be- 
fore your Office or before his Office? 

Mr. Wholley. Yes, sir. 

Chairman Miller. Okay. And how often was that? 

Mr. Wholley. Sir, I would say probably it would be rare that if 
I didn't see him once every couple of weeks. 

Chairman Miller. Okay. Did you 

Mr. Wholley. Probably more. Weekly, ten days. 

Chairman Miller. Did you tell our staff that you met once a 
week from the time that you joined NASA? 

Mr. Wholley. Yes, sir. Initially, we did have weekly meetings, 
when 

Chairman Miller. All right. 

Mr. Wholley. There were weekly meetings between the Admin- 
istrator, that the parties that were supposed to be at the meeting 
were the Administrator, Deputy Administrator, Chief of Staff, In- 
spector General, and General Counsel. That had existed before I 
got there. More often than not, the Administrator wasn't there. It 
was the Deputy Chief, and this was prior to Dr. Griffin arriving. 

Chairman Miller. All right. And did the two of you compare 
notes on your discussions with our staff? 

Mr. Wholley. No, sir. Compare notes, sir? 

Chairman Miller. Well, that is a phrase. Did you talk with each 
other about the interviews? 

Mr. Wholley. I think we said something, but it was not, frankly, 
it was not what I would consider anything substantive. 
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Chairman Miller. Okay. And you are familiar with all of the al- 
legations, not just the summary report, but all of the allegations 
within the file of the PCIE matter, the Inspector General, began as 
an Inspector Generafs investigation by the Inspector General of 
HUD. Have you reviewed all of that? 

Mr. Wholley. Sir, I have reviewed what I was provided, what 
NASA was provided. I have reviewed that. I don't know if I have 
everything. I was, as I mentioned to your staff, I dealt with the pile 
of wood that was given to us. 

Chairman Miller. All right. In, well, allegation 43, in the Record 
of Investigation, again, it is an allegation, was that Mr. Cobb had 
improperly provided you information pertaining to criminal cases. 

Mr. Wholley. Yes, sir. 

Chairman Miller. You are familiar with that allegation. 

Mr. Wholley. Yes, sir. 

Chairman Miller. Okay. And you are familiar, you know that 
one of the principal concerns about Mr. Cobb's conduct at NASA 
was the inappropriateness of his relationship with Sean O'Keefe, 
and how close it appeared to be, rather than an arm's length inde- 
pendence. 

Mr. Wholley. Yes, sir. And again, I believe Mr. O'Keefe left in 
February of 2005. 

Chairman Miller. All right. Did you seek advice from Mr. Cobb 
on how to manage your own staff, how to lead it, how to deal with 
challenges, or did he seek advice from you on those matters? 

Mr. Wholley. He did not seek advice from me, no sir. 

Chairman Miller. Did you discuss it? 

Mr. Wholley. We discussed leadership at times, sir. 

Chairman Miller. Okay. I have no further questions. 

Mr. Sensenbrenner. Neither do I. 

Chairman Miller. I thank both of you for appearing, and for 
your testimony, and I believe that Mr. Sensenbrenner and I have 
already discussed further action that we may take. Thank you. 

Mr. Wholley. Thank you. Chairman Miller and Mr. Sensen- 
brenner. 

[Whereupon, at 11:55 a.m., the Subcommittee was adjourned.] 
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#1 


Klemstine, Evelyn R. (HQ-WBH1Q) 

From: Klemstine, Evelyn R. {HQ-WBH10) 

3ent: Monday. April 23, 2007 1 ;56 PM 

To: Howard. Thomas J, (HQ-WAH10) 

Cc: Payson, Dahnelle (HQ'WBHIO) 

Subject; Areas of Concern Expressed by the Staff Related to VITS 

Tom, 

During our April 1 Ith Senior Staff Meeting! stated that several of the OA Progi-ara Directors, or their staff, 
expressed concern about some of the statements that the Administrator made during the April 1 0th VITS. You 
asked that I write you an email outlining tliose concerns. I asked drat tliose Program Directors send me an email 
with the concerns so that I could provide you a single product. Below {almost verbatim with some editorial 
changes) arx the concerns that were emailed to me. Evelyn 


Concerns Related to Our Audits and Products 


1 . The perception that the Administrator will not consider (or take action on) any finding that will not result in savings of at 
least $1 billion. This is a minimum level that almost no IG can ever achieve. It is even more disenheartenlng given that 
NASA's budget is only $16 billion per year. 

2. It appears the Administrator is not interested in operational audits where engineering decision may be challenged or 
questioned. What does that mean as it relates to the types of audit we may be doing in the upcoming year. What does 
that mean for our Space Ops Directorate. 


3. The Administrator's assertion that the auditors do not have sufficient intelligence to audit in technical areas and that he 
will not consider recommendations resulting from audit work on technical issues. 


4. The Administrator's implication that our audits should not be questioning NASA management decisions because NASA 
managers know better than the auditors. 


Concerns Related to the Actual Execution of the VITS 


1 . There is a feeling it was not appropriate for Moose to be present, if the Administrator was really interested in hearing 
open and honest comments from the staff. One of the allegations against Moose was that he created a hostile work 
environment. Therefore, did Administrator really expect to get open and honest questions in that forum. 


2. Staff members have express concerns that there is such a wide disparity between the Administrator’s recommendation 
and the Integrity Committee’s position that the disciplinary action by the Administrator is not adequate. As a result, there 
may be another investigation by Congress and this matter will continued to be played out in the media. 


3. It appears the Administrator did not address the issue of a lack of independence. The fact the Administrator has 
decided to send Moose to training and to provide a mentor or coach could also raises independence questions. The public 
perception will be that the !G is beholding to the Administrator for saving his job. in a situation like this, can the IG 
objectively audit and investigate programs and projects under the Administrator responsibility. 
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Areas of Concera Expressed by the Staff 

It appeal's the Administralor is not interested in operational audits where engineering 
decision may be challenged or questioned. Wiat does that mean as it relates to the types 
of audit we may be doing in the upcoming year. ^Vhat does that mean for our Space Ops 
Directorate. 

Thej'e is a feeling it was not appropriate for Moose to be present, if the Administi-alor was 
really interested in hearing open and honest comments from the staff. One of the 
allegations against Moose was tliat he created a hostile work eiivnonment. Therefore, did 
Administrator really expect to get open and honest questions in tlrat forum. 

There is also a feeling that executives are not being held to the same standards as lower 
level employees. In some cases, staff members have expressed a feeling apathy or low 
morale. What difference does any of this maltes. The decision has been made and it 
appears things will remain the same. 

Staff members have express concerns that tliere is such a wide disparity between tire 
Administrator’s recommendation and the Integrity Committee’s position that the 
disciplinary action by the Adrainistrator is not adequate. As a result, there may be 
another investigation by Congress and this matter will continued to be played out in the 
media. 

It appears the Administrator did not address the issue of a lack of independence. The fact 
the Administrator has decided to send Moose to training and to provide a mentor or coach 
could also raise independence questions. The public perception will be that the IG is 
beholding to the Administrator for saving his job. In a situation like this, can the IG 
objectively audit and investigate programs and projects under the Administrator 
responsibility. 
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#2 


Schneiter, Catherine (HQ-WBH10) 

Prom: Sct-ineiLer, Catherine (HQ-WBH10) 

ient; Wednesday, April 11, 2007 10:04 AM 

To: Klemstine, Evelyn {HQ-WBH10) 

Subject: RE: Tape recalled 


All VtTS are laped and usually the tapes are retained. For whatever reason, ttie tapes from our VITS yesterday are being 
destroyed. 

Just an FYt. 


From; 

Klemstine, Evelyn R. jHQ-vyBHlO) 

Sent; 

Wednesday, April 11, 2007 10:02 AM 

To; 

Schneiter, Catherine (HQ-VyDHlO) 

Subject; 

RE: Tape recalled 

What is this about 

From: 

Schneiter, Catherine (HQ-WBHIO) 

Sent: 

Wednesday, April 11, 2007 9:59 AM 

To: 

Klemstine, Evelyn R. (HQ-WBHlO) 

Subject: 

FW: Tape recalled 

FYI 



From: Aggen, Susan 1. (MSFC-M-DI) 

Sent: Wednesday, April 11, 2007 9:57 AM 

To: Schneiter, Catherine (HQ-WBH 10) 

Subject; Tape recalled 

Karen was just told to return the tape of yesterday's ViTS. They {all tapes) are to be returned and destroyed immediately. 


! WARNING ! This email including any attachnicnls is mtcndcd only for autliori/.ed lecipients. Recipjenls rnay only forward tills 
infonnation as authorized. Tills email may contain non-public information that is "Law Enforcement Sensitive," "Sensitive but 
Unclassified," or otherwise subject to the Privacy Act and'oi legal and otlier applieahk jirivileges that resirld release witlioul 
appropriate legal authority and clearance. Accordingly, die use, dissemination, disiribution or reproduction of diis information to oi by 
unauthorized or unintended recipients, including but not limited to non-NAS.A recipients, may be unlawful 
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Page ] of ] 


Gandrud, David L. {ARC-W) 

From: Gandrud. David L. (ARC-VV) 

Sent: Wednesday, April 11, 2007 9:29 AM 

To: 'Howard Kwok' 

Subject: RE; 

Very interesting!'!’ do 


From: Howard Kwok [mailto;hkwok@mail.arc.nasa.gav] 

Sent: Wednesday, April 11, 2007 8:26 AM 
To; dgandrud@mail.arc.nasa.gov 

Subject; 

Dave; 

When yon called me yesterday, I said Big John provided me a videotape of tlie Griffen ViTs. This 
morning, Big Jolin called me and wanted the tape back immediately. Be said he received orders from 
Headquarters to not distribute the tape to anyone (even within the OIG) and to destroy the tape right 
away. I have given the tape back to him. Apparently, they are concerned drat the tape might be leaked 
to the press. 

Sorry you missed the show. 


Howard Kwok, Auditor 
NASA Office of Inspector General 
Ames Research Center, M/S 204-1 1 
Moffett Field, CA 94035 
Phone; (650)604-2679 
Fax; (650) 604-3955 

! WARNING ! This email including any attachments is inieiided only for authorized recipients. Recipients may only 
forvi'ard this mfoimation as authorized. This email may contain non-public information that is "Law Enforcemeni Sensitive," 
"Sensitive bul Unclassified," or otherwise subject to the Privacy Act and/or legal and other applicable privileges that restrict 
release without appropriate legal authority and clearance. Accordingly, the use, dissemination, distribution oi reproduction 
of this information to or by unauthorized or unintended recipients, including bul not limited to non-NASA recipients, may be 
uiilawTul. 


4/27/2007 
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#3 

Klemstine, Evelyn R. (HQ-WBH10) 


Prom: 

Kiemsline, Evelyn R. (HQ-WBHIO) 

3ent: 

Thursday. April 9, 2007 1 1 :1 1 AM 

To: 

White. Jacqueline (HQ-WBHIO) 

Subjoct: 

RE: ViTS Tape 

'I hanks 1 knew this ! 

nac been an issue at Marshall 


From: While, Jocquehrie (HQ-Vv'BHjO,i 

Sent: Tnur!,aay, April :9, '.1007 ■ 1 iCiS AK. 

To; LaRocca, i-tai'icii P. (HQ VviLHUlj 

Cc; Kieriiiiiirie, tveiyn R. 

Subject; "Vv': ViTS Tape 

Please read Karen VanSant message below. 

' 

Director. Quality Assurance 
NASA, OIG 
202-358-0203 

! WARNING ! This emai] iDcluding any ariachmenls is intended only for authorized recipients, Recipients may only forward this 
infomratioii as authorized. TlnE email may contain non-public riifonnation that is "Law Enforcemcnl Sensitive," "Sensitive but 
Unclassified," or otherwise subject to the Privacy Act and/or legal and otlier applicable privileges that restrict release widioat 
appropriate legal authority and clearance. Accordingly, the use, dissemination, distiibution or reproduction of this information to or by 
unauthorized or unintended recipients, including but not limited to non-NASA recipients, may be unlawiul. 


From: Vansant, Karen E. (MSFC-M-DI) 

Sent: Thursday, April 19, 2007 10:33 AM 

To: Vi/hite, Jacqueline (HQ-WBHIO) 

Subject: VjTS Tape 

Hi Jackie, 

I understand that there is a request for the tape of the ViTS on April 10. We do not have a copy of the tape. It was taped 
here but the tape was recalled and destroyed. Attached are my notes on the subject. 

<< File; ViTS.doc >> 

/Karen 'VanSant 

CIA, C7‘A, CGTM, CGAP, MBA 
Pi'ojcicl Manager, Quality .Assurance 
NASA Office of Inspector General 
Mail Code M-DI 

M.Bisha11 Sjracf Fliglit C.cnler, AL 35812 


Phone: (256) 54MM9 
Fax: (256) 544-5856 

: W.AKNfNG ! Tins email inckidiiig any attadimeins is iniended only for aiitliorizcd recipients. Recipients may only foi'ward tiiis 
mformation as auihunzed. This email may contain nuir public infoiinaijon that is ''l,a\v Enforcemerii Sensitive," "Sensitive but 
Unclassified i" oi otbeiwisc subject to the Privacy .Act and/or legal and other applicable p.nvilbgus that lestnct release without 
appropriaie legal authority and clearance. .Accordingly, the use, dissenimation, di.snibuti(.)n or veprcidiicuon oftliis. inromiation to cu' b>' 
uiiauthorized or uniTilended recipients, indudmg hut noi limited tonon-NAS.A recipients, mas-' be uniawful. 
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#4 

Schneiter, Catherine (HQ-WBH10) 


From: 

Sent: 

To; 

Subject: 


Bimbaum, Daniel K. (GRC-WOOD) 
Friday, April 20, 2007 7;15 AM 
Schneiter, Catherine (HQ-WBH10) 
RE: Congressional request 


1 WdS t-oJd r-har; she Glenn VjTS person was directed by his (HQ; boss r.o physdrejjy come 
over to oLii- office no retrieve and destroy the tape. Tnis was on 4/i:/(j7. He in fact 
Cciirife over on 4/11/ D7 to pick up the tape. We have a signed agreement that he in fact took 
posses si on of the tape on 4/3 1/07. If he did what lie was di:r;ected to do, the Gienn copy 
of tiie tape was destroyed by tiiis person. 

Thanks, Daniel 


Daniel Birnbaura, Auditor 

hlASA Office of Inspector General, Glenn Research Center Phone (216) 433-2731 Fax (23 6) 
433-5415 


I MARKING ! This email including any attachments is intended only for authorized 
recipients. Recipients may only forward this information as authorized. This email may 
contain non-public information that is "Law Enforcement Sensitive,” "Sensitive but 
Unclassified, " or otherwise subject to the Privacy Act and/or legal and other applicable 
privileges that restrict release without appropriate legal authority and clearance . 
Accordingly, the use, dissemination, distribution or reproduction of this information to 
or by unauthorized or unintended recipients, including but not limited to non-NASA 
recipients, may be unlawful. 

Original Message 

From: Schneiter, Catherine (HQ-WBHIC) 

Sent: Friday, April 20, 2007 6:22 AM 
To: Birnbaum, Daniel K. (GRC-WOOO) 

Subject: FW : Congressional request 

Daniel , 

I previously sent this to Mike but I am not sure if he is in. Do any of you have a copy 
of the tape in question. Also, can you check with your VITS people to see if they still 
have a copy. 

Catherine 

-Original Message 

From-. Klemstine, Evelyn R. (HQ-WBHIO) 

Sent; Thursday, April 19, 2007 2:54 PM 

To: Gorman, Carol N. (HQ-WBHlO) ; Schneiter, Catherine (HQ- MBHl 0 ) ; Chisley, Larry T. (KSC) ,- 
Jenson, Mark (HQ-WBHIO); Payson, Dahnelle (HQ-WBHlO) ; White, Jacqueline (HQ- WBHIO) 

Subject: FW; Congressional request 


Please let me know ASAP if you have info - I am aware of the one MFR Or;g.inal 

Message 

From: LaRocca, Francis P. (HQ-WLHIO) 

Sent; Thursday, April 19, 2007 2:04 PM 

To: Winters, Kevin H. (HQ-WIHIO) ; Klemstine, Evelyn R. (HQ-WBHIO) ; L.amoreaux , Alan J. GiQ- 
WRHIC) 

Cc : Howard, Thomas J. (HQ-WAHIO) ; Chulumovicb, Madeline (HQ-WAHIO) 

Subject; Congressional request 

A.ttached is an A.pril IS, 2007, letter from the House Cosmiii ttee on S-oience and Technology, 
Subcommittee on Investigations and Oversight Committee requesting a c-opy of r.te 7-ipril I C, 
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2007, ViTS videotape v;hereby the Administrator addressed the OIG stari . The Subcomrni tree 
is also requesting any other records related to the videotape [see attachment to the 
letter) . Please check with all of your staff to see if anyone has a copy or the videotape 
or anv related records and provide the information to me by COB today, even i f it is a 
■iegative response . 


Frank LiaP.occa 

Counsel to the Inspector General 

NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 300 E Street, SW, Suite 8 VC 5, Room &V6E 
Vfashington, DC 2054 6-0001 

Voice: 202' 358-2575 
FAX: 202-358-3656 

Email; fIlaroccafenasa.gov 

VJfebEite ; http : //www .hq . riasa . gov/of fice/oig/hq/ 

This docuTnent may contain confidential information protected by attorney/client and other 
applicable privileges, or may contain non-public information exempt from public release by 
Federal law. It is intended only for the designated recipients. Use, disseinination , 
distribution, or reproduction by unintended recipients is prohibited. 

! WARNING This email including any attachments is intended only for authorized 
recipients- Recipients may only forward this information as authorized. This email may 
contain non-public information that is "Law Enforcement Sensitive," "Sensitive but 
Unclassified," or otherwise subject to the Privacy Act and/or legal and other applicable 
privileges that restrict release without appropriate legal authority and clearance. 
Accordingly, the use, dissemination, distribution or reproduction of this information to 
or by unauthorized or unintended recipients, including but not limited to non-NASA 
recipients, may be unlawful. 
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#5 

Schneiter, Catherine (HQ-WBH10) 

From: Gandrud, David L. (ARC-W) 

Sent: Thursday, April 19, 2007 11:37 AM 

To: Schneiter, Catherine {HQ-WBH10) 

Subject: RE: Records Request 


Catiierinfc ; Tnis morning, -l/iS/OV, Hovjard Kwoh called i.he lead person in the Video 

Tfeleconf erenciiig facility to inquire regarding the status of the su.bje.cr. tape, The lead 
pej son confirmed that he had destroyed the tape as p'lreviously ordered. dg 

Or i g ina 3. Message 

From ; S chri e i te r , C& the x i ne (HQ - Whh 1 Q ) 

Sent; Thursday, April 19, 2 007 6:06 AI'^ 

To: Aggerj, Susan I. (MSFC-M-DI) ; Vansant, haren E. (MSFC-M-DI); Bruns, Michael P. (GPIC- 
V) 0 0 0 ) ; Gan drud , David L . (ARC W ) 

Subject: FVi: Records Request 

If any of you have the tape, let me know. 

Original Message 

From: owner - code -w^oa- senior- staff ®1 is ts . hq . nasa . gov [mailto ; owner-code-w-oa-senior- 
staff@listE.hq.nasa.gov] On Behalf Of Klemstine, Evelyn E. (HQ-WBHIO) 

Sent: Thursday, April 19, 2 0 07 9:00 AJ'1 
To: DL-HQ-CODE-W-OA-SENIOR-STAFF 
Subject: FW: Records Request 


Original Message 

From: LaRocca, Francis P, (HQ-WLHIO) 

Sent: Wednesday, April lO, 2007 4:32 PM 

To: Howard, Thomas J. (HQ-WAHIO) ; viTS Staff (vitB@hg.naEa.gov) 

Cc: Winters, Kevin H, (HQ-WIHIO) ; Klemstine, Evelyn R. (HQ-WBHID) ; Lamoreaux, Alan J. (HQ- 
WRHIO) ; Chulumovich, Madeline (HQ-WAHlO) 

Subject; FW : Records Request 


Pyi. 

ViTS Staff; Do you, or any of the Center ViTS staff, have this tape? 

Frank LaRocca 

Counsel to the Inspector General 

NATIONAL AERONAUTICS AND SPACE ADMIN1STPA.TI0N 300 E Street, SW, Suite 8VS9, Room aVBB 
Washington, DC 20546-0001 

Voice: 202-358-2575 
I’m;: 2 02'35B-3696 

Email; f larocca®nasa . gov 

Website : http : //www . hq .nasa , gov/of fice/oig/bq/ 

This document may contain confidential information protected by attorney/cl j eiit and other 
applicable privileges, or may contain non-public information exempt from public release by 
Federal law. It is intended only for the designated recipients. Use, dissemination, 
distribution, -or reproduction by unintended recipients Is prohibited, 

! WARNING ! This email including any attachments is intended only for authorized 
recipients. R.ecipients may only forward this information as authorised. This email may 
contain non-public information that is "Law Enforcement Sensitive," "Sensitive but 
Unclassified, " or otherwise subject to the Privacy Act and/or legal and other applicable 
privileges that restrict release without appropriate legal authority and clearance. 
Accordingly, the use, dissemination, distribution or reproduction of this inf oririai.ion to 
or by unauthorized or unintended reci.pients , including but not limited to non-NASA 
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recipients, may be unlawful. 


Oi-iginal Message 

From: Falcon, K Andrew (HQ-MBCOO) 

Sent; Wednesday, April 16, 2007 4:24 PM 

To: Morrell, Paul (HQ-AAOOO); Newell, Les (HQ-LD070); Chase, Brian E. 

(HO-NCOOC); Jfcziershi, Jeffrey T. {HQ-AAOOO); Wholley, Michael C. 

\HQ-MAOOO) ; Seftou, Keith Thomas (HQ-MiAQOO) ; Mould, David E. (HQ-NA.000} ; LaP.occa, Francis 
P. (HQ-VJL,H10) ; Cobb, Robert W. (HQ-WAHIO) ; Luedtke, Tom (HQ-LHOOO) ; Hopkin; Hopkins, 

Robert (HQ-ABOOO) 

Subject: F..ecords Request 

NASA has received a letter, dated today, from Rep. Brad Miller of the Committee on Science 
and Technology of the U.S. House of Representatives requesting copie.s of a videotape 
recording of a meeting held on or about April 10, 2007 between the Administrator and stuff 
of the Office of Inspector General, by video teleconference. In light of this request, 

WA.SA is now obligated to preserve and identify all relevant materials. 

To comply with this obligation, we are requesting that you search your records for copies 
of this videotape. 

Any NA£A office identifying relevant records must preserve them. Please send materials 
responsive to this request to the Headquarters Office of General Counsel. Each Addressee 
should immediately notify all employees and/or relevant contractors possessing NASA, 
records and documents to diligently search for and identify, and to ensure preservation 
of, any responsive materials. 

If you have any questions of concerns, please contact R. Andrew Falcon at 
202 358-2082. 


2 
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#6 


ViTS - April 10, 2007 

Notes from Karen VaiiSant regarding Videotape 


I attended the OIG Staff Meeting ViTS on April 10, 2007 at 1 :30 p.ni. centra) in the 
Marshal] Vi'I S room, building 4200 room 106. 


When we (members of the GIG staff and I ) amved at the ViTS roorn, there was a large 
notice on the screen that participants should he aware that a ViTS location w^as taping the 
meeting. 1 inquired about taping since we had 3 auditors (Gene Lindley, Gary Clark, and 
Barbara Deluca) out of the office. Mike McDonald (MS.FC ViTS room operator), said lie 
was surprised that it was being taped and he called NASA Headquarters to confirm (his 
end of the call w^as witne.ssed by me, Susan Aggen, Susan Ruhlman, and other attendees) 
- from what we got from Mike's end of the conversation, lie was given the ok to tape the 
ViTS. Mike provided me wdth the tape immediately following the ViTS. 

On Wednesday morning (April 1 1) ai'ound 8:00 a.m. Mike called me and said tliat HQ 
decided it should not have been taped and that all copies should be retrieved and 
destroyed. I mentioned that our auditors (Lindley, Clark and Deluca) w^ere just about to 
review^ it. He said that should not be a problem and asked that I retinm it after they had 
seen it. They viewed the tape hmnediately after my discussion with Mike, on the 
TV /VCR in the MSFC OIG office. After they viewed the tape, I personally handcaitried 
it to Mike McDonald in the ViTS room in building 4200, room 1 06. While I was in his 
office, adjacent to the ViTS room, I witnessed Mike smashing the tape cartridge with a 
wooden board (shelf board). The tape was destroyed at approximately 8:50 a.m. 

If anyone needs information from the MSFC ViTS room operator ~ his name is Michael 
McDonald and his number is (256) 544''7726. 
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#7 

Campbell, Janet A. (HQ-WLH10) 

From: Winters, Kevin H. (HQ-WIH10) 

Sent: Wednesday, Apri! 16, 2007 10.42 AM 

To: Howard. Thomas J. (HCAWAH'tO) 

Subject: VTS Tape 


T om , 

[n case your Blackberry is working: 

I spoke a coupte times with the C/S regarding the VTS tape matter. Here are the facts he presented them to rne: 

• He directed that the VTS not be taped [NFI as to who he told in the VTS taping room] 

• inexplicabiy, someone in HGTRS public affairs (NFI] subsequently directed the VTS people to tape it. 

• When the C/S attended the VTS, he noticed the taping mistake after the session began - but fell it inappropriate to 
interrupt; 

• After the VTS, he had the 5 CDs (a master and 4 back-ups of the session delivered to llie General Counsel. 

• He checked with the General Counsel yesterday; the CDs were destroyed. 

• Ihs unclear whether the respective Centers "taped” the VTS - or if they have that capability; 

• C/S also said, however, that if any DIG employee would v./ant to talk to "Mike" about the VTS, he could arrange it 

I explained most of what is above to Sonntag (but not the last point). 

Vr 

Kevin 

ICcTiji H. Wraters 

Assistant Inspectoi Gtneral £ox Investigatioas 

Of&ce of Iiisptctoi Gencial 

K a lional Aeronautics and Space Admimstration 

Wasliington DC 20546-0001 

(202) 558-2580; (202) 358-3914 (rax) 

ke vin.h.-tt’mter s@na sa.gov 


: ! This email iiictudmg any attachments is inlf.nded only for authorized recipients. Recipients may oji'y forward this infomration as authorized. This 

email may conlaiti non-pubhc infomialioii that is "Law Enforcetncnt Sensitive," 'SunsUivc but Unclassified,” or otherwise subject to the Privacy Act and/of legal and 
other' appihcablt* privileges that restrict release without appr opriate legal autho-ity and clearance. Accordingly, the use, disseminatiotr, distribniion or i epj'oduetion of 
this iflformation to or by unauthorized or unititEoded recipients, including butncit limited to non-NASA recipients, may be unlawful. 
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#8 


Howard, Thomas J. (HQ-WAH10) 


From: 

Howard, Thomas J. (h:Q-V\/AH10) 

Sent; 

Tuesday, .April 1?. 2007 3:56 PM 

To; 

Wyatt, Rhodesia iHQ-WAHIO) 

Subject: 

Re- VITS 

Lee , tjjanks . 

I just talked 'with Madeline a,bo'j: 


on thism. Toiii 


! W’ASU^ING : This email includina any ai^Lachments is inre-Xidfcd only fox" authoriKed 
ot'€--cipie.nt.E - Recipients may only fcrvxard this i.nfo-i-matioii as authorised- This emaij may 
contain non -public information that is "haw Knforcement Sensitive," "Sensitive but 
Unclassified," or otherwise subject to she Privacy Act and/or legal and other applicable 
xarivi leges chat restrict release without appropriate legal authority and clearance. 
Accordingly, the use, dissemnation, distribution or reproduction of this information to 
or by unauthorised or unintended recipients, including but not limited to non-KASA 
X'ecipients, may be unlawful. 


Sent from my BlackBeri'y Wireless Handheld 


Original Message 

From: Wyatt, Ehodesia (HQ-WAHIO) 
TO: Howard, Thomas J. (HQ-WAKIO) 
Sent; Tue Apr 17 14:15:29 2007 
Subject: FW: VITS 

FYI 


! WARNING i This eitail including any attachments is intended only for authorized 
recipients. Recipients may only forward this information as authorized. This email may 
contain non-public inforraatiDn that is "Law Enforcement Sensitive," "Sensitive but 
Unclassified, " or otherwise subject to the Privacy Act and/or legal and other applicable 
privileges that restrict release without appropriate legal authority and clearance. 
Accordingly, the use, dissemination, distribution or reproduction of this infonp-ation to 
or by unauthorized or unintended recipients, including but not limited to non-NASA 
recipients, may be unlawful. 


Orig.lnal Message- 

From; Camijbell, Michael (HQ-WRHIO) 

Sent: Tuesday, April 17, 2D07 3 : 07 PM 
To; Rogers, Karen L. (GSFC-190.0) jNASHQ] 

Cc: Wyatt, Rhodesia (HQ-WAHIC) ; Thomas, Joel (HQ-WAHIO) 

Subj ect ; RE : VITS 

Karen, sorry, I Trsentioned it to Joel Thomas and Dee Wyatt, who are checking with IG/DIG to 
see if it is Decessa.r-y for the mi. s sing OIG memljer to view' .it ... Will let you know when I 
do ... thks Mike 


i WAPJ'^ING ! This email including any artachmerxts is intended only for authorized 
recipiients. Recipients may only forward this infcrmation as authorized. This email may 
contain non-public information that is "Law Enforcement Sensitive, " "Sensitive but 
Unclassified," or otherwise .subject to the privacy Act and/or legal and other arxplicable 
privileges chat restrict reiea.s€r without appropriate legal authority and clearance. 
Accordingly, the use, diEseminatlor.i , distribution or rep.Toductl on of this information to 
or by unauthorized or unintended recipients, including but not limited to non-NASA 
recipients, inay be unlawful. 
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- “ - Original Message 

From ; K.a.r- en Rog e r s f mai ]. to : Ea r en . L . Rog e r s<an.a sa . gov j 
Sent: Tuesday, April 17, 2007 2:08 PM 
To: Campbell, Michael (KQ-’WRHIO) 

Subject; FW; VI TS 

Hi Mike - I left yon two voice mails but v;aiJteG to follow up with an email also. Is there 
a VITS tape from last week? 

Thanks . 


Karen Rogers 
Pr ograra As s i st ant 

KACA, Office of Inspector General 
Office of Investigations 
Greenbelt, MO 20 7 7:1 
301. 286. 9316/S01.2B6 . 02S5 fax 

! WARN.ING I This email including any attachments is intended only for authorized 
recipients. Recipients may only forward this information as authorized. This email may 
contain non-public information that is "Law Eirf or cement Sensitive," "Sensitive but 
Unclassified, " or otherwise subject to the Privacy Act and/or legal and other applicable 
privileges that restrict release without appropriate legal authority and clearance. 
Accordingly, the use, dissemination, distribution or reproduction of this information to 
or by unauthorized or unintended recipients, including but not limited to non-NASA 
recipients, may be unlawful. 

Original Message 

Prom: Schopper, Joseph A. (GSFC- 190 , 0 ) [NASKQ] [mailto:Joseph.A.Schopper@nasa.gov] 

Sent: Friday, .?^ril 13, 2007 9:57 AM 
To: Rogers, Karen L. {GSFC-190 . 0) [NASHQ] 

Subject: RE: VITS 

No, just as soon as possible. 

Thanks 


Joseph A. Schopper 
Resident Agent in Charge 
NASA Office of Inspector General 
Office of Investigations 
Goddard Space Flight Center 
Greenbelt, MD 21546 
(301) 286-7776 ofc 
(301) 286-0355 fax 

1 WARNING i This email including any attachments is intejided only for authorized 
recipients. Recipients may only forward this information as authorised. This email may 
contain non -public information that is "Law Enforcement Sensitive, " "Sensitive but 
Unclassified," or otherwise subject to the Privacy Act and/or legal and other apiplicable 
privileges that restrict release without ajaproj^rdate legal authority and clea.rance. 
Accordingly, the use, dissemination, distribut;Lon or reproduction of this information to 
or by unauthorized or unintended recipients, including but not limited to non-WAUA 
recipients, may be unlawful. 

Original Message 

From : Karen Rogers [mail to : Karen . L . Roger.sa'nasa . gov] 

Sent: Friday, A.pri] 13, 2007 S ; 52 /.J4 

To: Schopper, Joseph A. (G3FC-190.Cj iKA.SHQj 

Sub j ect : Re : VITS 

I put a call into Kike Campbell - he is out today on leave. Do you need to know before 
Monday? 
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At 06:46 4 / J 3 / 2 0 Cl 7 , v o\j wrote ; 

>Karen, please crheck wioh HQo and find our if rhe AdRri nisrrator ' £ VITE 
>vvaE recorded. We have two people who were unable to attend. At least 
■-one of rheir; won]d 1 the to vie'w the tape. L.er me know as soon as you 
-can . 

> Thanks, Joe 


.V- Joseph P,. £; chopper 
Re E i d fcii t P.q e n t i n Cha r g e 
:--KASA Office of .Inspector General 
■-Office of investigations 
> Godda r d Space F 1 J gh t C en t. e r 
--G reenbe 1 1", MD 2 1 S 4 6 
=■(301) 286-7776 ofc 

>(301) 286-0355 fax 

>1 Wl-LEdSIING 1 This email including any attachmenits is intended only for 
>atithori 2 ed recipient.^ . Recipients may only forward this infomiation as 
^-a'uthorized . This email may contain non-public information that is "Law 
>Enforcement Sensitive," "Sensitive but Unclassified," or otherwise 
>subject to the Privacy Act and/or legal and other applicable privileges 
>that restrict release ■without appropriate legal authority and 
cleax'ance . 

>AccordinglY, the use, dissemination, distribution or reproduction of 
>this information to or by unauthorized or unintended recipients, 
>including but not limited to non-NASA recipients, may be unlawful. 


Howard, Thomas J. (HQ-WAH10) 

From: Howard, Thomas J. (HQ-WAH10) 

Sent: Tuesday, April 17, 2007 3:54 PM 

To: Winters, Kevin H. (HQ-W1H10); Chulumovich, Madeline (HQ-WAH10) 

Subject: Fw; VITS 


Kevin , 

See below. I just talked with Madeline about my thoughts on this. Tom 


! WARNING ! This email including any attachments is intended only for authorized 
recipients. Recipients may only forward this inf ortiiation as authorized. This email may 
contain nou-public information that is "Law Enforcement Sensitive," "Sensitive but 
Unclassified, " or otherwise subject to the Privacy Act and/or legal and other applicable 
privileges that restrict release without aiJpropriate legal authority and clearance. 
Accordingly, the use, disseTiiiriation , distribution or reproduction of this information L-o 
or by ■ana'uthorized or unintended recipients, including but not limited to non-l'IAEA 
recipients, may be unlawful. 


Sent from rny BlackEerry 'Wireless handheld 


Original Message 

From ; VJy a 1 1 , Rhode s ia ( NQ - VvAE 1 0 ) 
To: Howard, Thomas J. (HQ- 'WAR 10) 
Sent; Tue A.pr 17 14:15;2Sf 2007 
Subject; P'W; VITS 


FYI 
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#9 


May 1 , 2007 


MEMOl^NOUM FOR THE ItECOrd) 

SUBJECT: DIALOGUE WITH MR. FRED BERGER. NASA ViTS COORDINATOR 
CONCERING Vi'J'S HELD ON 4.10.2007 

Background. ] was on iravel during the period 4.8,2007-4.] 9.2007, and returned to duty al NASA 
HQ on the morning of Friday, 4.20.2007. J was tasked lo gather facts willi re.spcct to a clo.sed 
meeting held by Administrator Griffin on 4.10.2007, with members of the NASA OIG staff, where 
Administratoi' Griffin informed the OIG staff of liis actions in response to the iC investigatidp-of 
Inspects' General Cobb and answered their que.stions and concej-ns. The ineeting had beelf held at 
the NASA HQ Vi'I’S facility and simultaneously broadcast to NASA Centers. Video recordings of 
that meeting had .sub.sequently been destroyed, and the circumstances of that destru^ion had become 
the .subject of Congre.ssiona! inquiry. 

Action. 1 spoke directly with the Vi'fS Coordinator, Mr, Fred Berger, a Ny^SA Contractor employee 
who had w^oiiced the meeting, to obtain his account of the events in ord^efTO respond expeditiously 
and accurately to the request from Congressman Miller in his role as investigations and Oversight 
Sub-committee Chair. 

Results of Interview. 1 was able to reach Mr. Berger by phdiie on the morning of 4.20.2007, and we 
met at around 1 1;30 a.m. in my office. J indicated to MiwKefger that I would like him to relate, in his 
own words, in a narrative form and without interrupt] o^or questioning from me, the events 
surrounding tlie 4. 1 0.2007 ViTS of which he had difqcf and personal Itnowledge, Mr. Berger agreed 
to do so. 

He began by indicating that he did not recalf 'i^r. Morrell telling him that he did not want the 
4.10.2007 meeting recorded. Mr. Berg^tated that he had recorded the meeting in respon.se to a 
request to him by Mr. Fred Brown, l^SA Tele^dsion. After the meeting, which Mr. Berger recorded 
both on \fHS videotape and a detenmined that the DVD w'as good and erased the VHS 

recording according to nonnaJ practice, since it was only a backup. Mr, Berger stated he then 
provided the DVD “master’l.;tGuKir. Brown. 

Mr. Berger indicated tliaQ’on the afternoon of 4.1 0,2007, and prior to tlie arrival of JG Cobb, Mr. 
Morrell and Admimstrhlor Griffin, he had announced to those in tlie room that the meeting would be 
recorded and fuctli^er told them that at least one NASA Center would likewise be recoi'ding, and that 
be received n^q^pl^eclion. Mr. Bergei- indicated tliat Mr, Cobb later arrived alone. Sometime soon 
thereafter Administrator Griffin and Mr. Morrell arrived and the meeting began. Mr. Berger 
indicateT^bat all three arrived after his announcement about recordation, but fiuther staled that there 
were^sfkn.s posted in the ViTS room indicating that recording was taking place. 

Mr. Berger next related to ine that when he arrived for work the next morning, 4.1 1 .2007, he noted a 
voice mail from Mr. Morrell that had been left at 6:30 p.m. on 4.1 0.07. It said simply “C«// 

Mr. Berger indicated that he did in fact call Mr. Murrell at around 8;] 5 the moniing of 4.) 1 .2007. 

Mr. Berger told me that Mr. Morrell immediately a.sked him why he had recorded the meeting 
despite Mr. Morrell’s indication that he did not want it recorded. Mr. Berger indicated that he told 
Mr. Morrell that he had done .so at the behest of hfr. Brown and Public AlTairs, and that he (Mr. 
Berger) did not recall having been told not to record. Mr, Berger then stated that Mr. Mon-ell asked 
who had given the “OK” to record the meeting. Mr. Berger related he once again said that it had 
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been Mr, Brown who asked him to record. Mr. Berger further .stated that Mr, .Morrell then a.sked 
who had the recording, and Mr. Fierger indicated he told Mr. Morrell that he hud given il to Mr. 
Brown. Mr. Morrell then asked that Mr. Berger retrieve the recording. No mention was made by 
Mr. Berger of a discussion of Center recording during this conversation as he recounted the events to 
me. 


Mr. Berger indicated that at the time of Mr. Morrelfs request to him - shortly aficr 8:00 a.m. on 
4.1 1 .2007 — he (Mr. Berger) thought that only the single "master’' DVD e.Kistcd at NASA HQ. Mr. 
Berger tlien staled that, following Mr. Morrell’s call, the sub.stance of wliich he related in the 
previous paragra.ph, he (Mr. Bei'ger) had '\]cmicc and Nicole'’ call all Centers to iind out whicbf 
Centers may have recorded the VjTS, and, of those winch had recorded it, which sull had those' 
recordings. Mr. Berger stated that he had not been aware of w’hich Centers had recordedthe’tneeling, 
but that he told them to get back, erase or destroy all copies. Berger juade no mentibn that these 
calls were prompted by Mr, Morrell, Mr. Brown, or any other NASA managemenl-Gflicial, Mr. 
Berger indicated that his efforts in liavinghis staff contaet the Centers ijiimedialefy followed his 
leaiTiing that Mr. Morrell wanted him to retrieve tlic DVD master (the only copy 'known to Mr. 

Berger to be at NASA HQ) from Mr, Brown. -AN-" 


Mr. Berger then related that at 8:15 a.m. on 4.1 1 .2007, he called fred'^B-rown, who did not answer his 
phone at that lime, and left a message that Mr. Brown should calUimi (Mr. Berger) ASAP, Mr. 
Berger indicated that Mr. Brown returned his call at approximately 8:30 a.m. on 4.1 1 .2007, 
whereupon Mr. Berger asked that the original DVD be returriedrand told Mr, Brown that the meeting 
should not have been recorded. Mr. Berger then stated tb^-Mr. Brown came to his work area at 
about 8:30 a.m., and handed him the original DVD, indicating that he (Mr. Brown) had already 
provided copies of tlae DVD to tlie “A” Suite and had another copy witli him at that time 

intended for the OIG. Mr. Berger retrieved the original and tlie copy from Mr. Brown at that time. 

While Mr. Brown was still in his work area,^according to Mr. Berger, Mr. Morrell arrived, and again 
asked him how could Public Affairs orJj^^A TV have told him (Mr. Berger) to record '''my [Mr. 


Morrell’s] meeting’’ 






Note: This MFR is compiled fronrinotes taken during my meeting with Mr. Berger on 4.20.2007. 1 
took notes, but asked no questions of him during his narrative. J did not alter the sequence of his 
nan'ative. Mr. Berger prQ;^ded this narrative over a period of approximately 20-25 minutes, during 
wliich he related the eyepfs noted above. My meeting notes have been jnovided to NASA personnel 
collecting informabonpossibly relevanlto Congressman Millers data call. My independent 
recollection of tbel^ts beyond my notes is limited, and the notes provide my recorded recollection. 

I later asked^^Mr. Berger to write out an account of these events nn 4.30.2007. That account was 
received Joy me late in the workday on 4.30.2007 by e-mail, as 1 was on liavel. Tie e-mail is much 
less clelhiled than Mr Berger’s narrative statement to me as outlined above. 



Keith T. Seftoni 
Deputy Clencrai 


Counsel 
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#10 

Wholley, Michael C. (HQ-MAOOO) 


From: 

Bent: 

To: 

Subject: 


Paul, 

I wasn't v ^ v 
really trou&ecC^y^ 

Let me try 
"suggestion" ^ 

Who will be in’s^pte^t®^ 
across the Agenc; ^ 

Will Moose be th^ 
thereby lending 
the ROI than they 
of the beholder' 
up to criticism 
From my perspective, M 
adequate opportunities 
has resolved this while, app; 

I also believe there I'd grea' 
external input {s) were 
will have the chance to 


Wholley, Michael C. (HQ-MAOOO) 
Wednesday, March 14, 2007 8:11 AM 
Morrell. Paul (HQ-AAOOO) 

Decision 

A 


apologize. Truth is. 


our discussion last night and 
fered "addition" to the letter. 

'^sons. First, I don't see the value or utility of adopting the 
■^.of "downside" for Mike. 

^ .^^eting?" Only the HQ IG staff? The entire 200 staff from 

■ ds look/sound like he has taken Moose to the woodshed, 

both the complaints and the complainers, aa well as 
on the other hand, goes too far (and this is an "eye 
in support of Moose, then he has opened himself 
I.CUS of the controversy. 

with the original plan. He will have more than 
weeks to tell the ENTIRE NASA community how he 
,yVnot going into the "detail" of a personnel matter. 

_ ^ V' -- able to answer "No" if asked whether any 

incorpoj^e^JiiS^ selected course oif corrective action. Mike 
answer 


ytori 0 ojJ 

"Administrator's Updaten" and at we should have a set of suggested answers 
that are responsive and carefully ^^iS^dATS^all a "special meeting" of the IG staff and 
not be prepared to back Moose in a i^y^^^ll undercut Moose, grant more credibility 

to the complaints and the investigatl^^^aJJ? wa^anted, and be, I believe, 
counterproductive. On tge other hand, ^ ^l^^lsHecial meeting and praise Moose in front 
of the selected "group" will risk Mike''^C(^a^S'e center of the controversy. As I said 
last night, I see no "upside" for Mike i^t^^p^p^ed COA, and I do see a downside. Mike 
will have plenty of opportunities over v^al weeks to demonstrate that he has 

taken appropriate steps, that he recognize^^Ii^ii^o&j^nce of a solid, independent, OIG 
and that he considers the matter closed. ^ ^ 

I would hate for the focus of the "f irestorm'»^f^h’Wt ^om the "report" and the lengthy 
process that it consumed to Mike! If the propt^dT^oi^^ei^is being suggested in order to 
show support for Moose, I believe there are betffe?/^jf^9'^r^^s potentially dangerous ways. 


'tgis matter at Hearings, at the next 


to do that. 

I an up; call me on 202 465 6954 if you want, 
am concerned about how this will play out if 
Mike 


Michael C. Wholley 
NASA General Counsel 
300 E Street, SW 
Washington, D.C. 20546-0001 


^xaiAw^ot a "legal" matter, but I 
^qe st is adopted. 

GL O 


TEL: 202-358-2450 




\ 


'C % 


1 


FAX: 202-350-2741 



Donovan, Catherine (HQ-MAOOO) 


From: 

Sent: 

To: 

Cc: 

Subject: 


Mike; 

- I'd like to see that Clay Johnson sent to the iC - it would be good to know precisely what he 

said. ^ 

- My first reaction is to h^thir^sd^Twto me that bait is in Mr. Johnson's court 

- -Per 5B of procedures^&G'^eis^iS^dmin misconduct established, IC was required to recommend appropriate action 

when it forwarded report to do so - should not now second guess 

- 5D2 - IC Review The IC vvw^aw the course of action taken by the agency head concerning the investigative findings, 
and if the IC believes that th^cnon was appropriate, it will close the matter. If the IC has concerns regarding the action, it 
may so advise the PClE/EClE^hairperson and suggest an alternative, However, the IC has no power to compel any 
particular action. 

- Having failed to meet its obligation to recommend an action at the time it forwarded the report, seems inappropriate to 
recommend discipline at this juncture. 

- Note that whole point of discipline is to get the employee to conform his conduct - 2 chief issues with IG - relationship with 
Administrator cured - currently at arm’s length , no risk of repetition, and interpersonal skills improvement - planned course 
of action focuses on that goal. Should be no need to do anything further. 

- Finally, if required to take an action more severe than the counseling/training program, recommend a disciplinary letter. 


Donovan, Catherine (HQ-MAOOO) 
Thursday, March 22, 2007 9:43 AM 
Wholiey, Michael C. (HQ-MAOOO) 
^fton, Keith Thomas (HQ-MAOOO) 
thoughts on IC letter 





Fw: Letter from the IC 
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Wholley, Michael C. (HQ-WIA000> 

f=rom: Donovan. Catherine (HQ-MAOOO) 

Sent: Friday, March 23, 2007 1 1 :09 AM 

To: Wholley, Michael C. (HQ-MAOOO) 

Subject: gE: Edits 

^ >C 

Understand, '^k^the changes. 



From; Wholleyfeml^^^ ^ (M3~f^AOOO) 

Sent; Friday,. AM 

To: Donovan, ; Sefton, Keith Thomas (HQ-MAOOO) 

Subject: Edits 

Cathy 

I will try to interl^e»t^ ^)y 'poni3ll^ts. I want to steer clear of any implication that the 
IC has made a "recomn^l,aa^^. *'.,. 2 ^^^er, they have made some "assertions'* about what they 
believe should be <3^y0n^ie nost general way "discipline up to removal COULD 

(again, not "would") ^'l^his is far short of a "recommendation; it is merely 

a restatement of the range o^o^ifS^^^ikewise the use of the word "could" 

I also want to get in the’ meSi^ iction between "abuse of authority" as we believe 

is contemplated by the EO (tha^jV^ ^^<^thoritv inhedrent in the office) versus how the 
IC appears to have misconstruec^t'^.^d^f^ also our advice/allusion to the "abusive 
supervisor" allegation as being tSera^p^ro&iateiy handled in an EEO complaint. 

Sorry to drone on so long, but th’^>e^af^o!|j|vhere and I want to ensure that the MFR covers 
the advice we provided to the ^ that if it hits the fan, I am. In the 

crosshairs, not him ! ^ ^ ^ 


crosshairs, not him ! 

I am expendable; he aint } I ( 


Michael C. Wholley 
NASA General Counsel 
300 E Street, SW 
WasHihgton, D.C. 20546-0001 


^ Q 


TEL: 202-358-2450 


%%%%. 


i vj Civ 

w%\ 


FAX: 202-350-2741 
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#13 


Whollev, Michael C. (HQ-MAOOO) 


From: Donovan, Catherine (HQ-MAOOO) 

Sent; Monday. March 26, 2007 9:45 AM 

To: Whoiley, Michael C. (HQ-MAOOO) 

Subject: Revision 

Attachments: ^ ^ wfe5ch22.doc 

Mike; My slighfl^tesH ^ cr ^r s^Q iC^ttached. The new changes are in boid. i have one concern regarding the process for 
the PCIE to cfose^p m^ules to require the agency bead to take action (or determine that he will take no 

action) before the instance, the agency has not taken action yet, still awaiting PCIE concurrence. 

Therefore, my last awkward. Cathy 


March 22.doc (46 
KB) 








^ ^ o Q, 


Vi%\ 




% 
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March 22, 2007 


MEMORANDUM FOR THE RECORD 


In a le^er dated January 22, 2007, the Integrity 
Coinniittee the President's Council on Integrity and 

EfficienaJ^ forwarded to the Chair of the PCIE for 

his Report of Investigation {ROI} 

concfepi^ '^l^a’C^ns against Inspector General Robert 
Cobb ^^clusions regarding the allegations. 

The IC certain actions of Inspector General 

Cobb ^je^mpearance of a lack of independence 

and other to an abuse of authority. The 
IC did not'‘!fe^'^!^e>^^|^e^C^ Chair of any IC recommendations 
for resolutip^,^^ 
policies and ^ 


E.O. 

d retire . 


E.O. 12993 and the IC' s own 


^rii^y 15, 2007, the PCIE 
^ "^'orwarded to the NASA 

summary and conclusions, 
or that he had 30 days 
the Chair, of what, if 
to take. 

tAijte^a^port and received 
r^^^^ng how to proceed 

in response. On March 14, 20^V 'j6iff^dii©nistrator 
responded to the Chair, certify^q Vhi^r^^eKj and advising 
of the action that he planned t dC%a1&/wji .t h e Chair's 
concurrence. The Administrator the IC' s 

concern regarding the IG's actions ‘ 


In a lett« 

Chairperson, 

Administrator the 
The letter notified th^iV' 
to review the report ang^w 
any, action the Administr^i 

The Adiainistrator remej 


the advice of the General C< 


th© 


the IG's current arm's length relatioii^] 


;h<^bim; thus 

there was no ongoing conduct by the IG^ 



rh< 

^^ppear to 

lack independence to correct. 






f Detrted: in response. 




The "a bu sive working environment" c ’ 

troubling. As the General Counsel advised 
Administrator, by its own policy, the 1C has ' 
jurisdiction to review a charge of ^^abuse of 
an IG. Also by its own policy, the IC does noE^ai^ t 
jurisdiction to review allegations that fall ^ 

purview of another administrative review process, 

EEO complaints. The allegation set forth in the R^y, ^ 

not suggest that the iG had abused his unique positi;g^^^ 
an Inspector General, the juri.sdictional prereguisite^d^ ^ 


\ 
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^ 0 conipla t r oc ess, a nd bhe IC should have declin 0 d bo 

re vi ew t hem on that baa is . 

De 3 p i te the t act, that the IC overstepped its bounds 
and reviewed what boiled down to an £EQ issue, the 
investigation Revealed that the IG did have supervisory 

s uea th a t <V:e ^ i ired correction. To that end, the 

kdmi ni 3 t<^.t i c led on the fol lowing cour se of action and 

that he would meet with Mr. Cobb and 


iBsuea that <u: e^iired co 
kdi nini3.t<^.t^^^^:ided o : 
del i. a e'^^ e Eti^A e le 

provi 

Cobb. 

Cobb" 3 

resident > 

would deve*^’'^ 
training 
assist Mr. 
skills, requij^^hQ 
resident cours^^f^fel^ 
require that 
monthly basis reg^d^^ 
individual leadership/^ 
growth with the executr 


The PCIE Chair sent 10ir^ 
regarding NASA Inspector 
We do not have a copy of th^^l^t^ 
it forwarded the Adininistrato^^.>jUc 


vide a Letter of Instruction to Mr. 
truction would provide for Mr. 
Federal Executive Institute (FEI) 
^rliest possible time where he 
j^l leadership and management 
$mjent of an executive coach to 
- ... oKfog his leadership and management 
ii^hQ ^^to^a^ffce at one management /leadership 
rs^lkf^fel^rOltfr^equivalent annually, and 
Administrator on a bi~ 


^mentation of his 

t^lan and his professional 

k ^ 


ed March 14 , 2007, 

|)t Cobb, to the IC. 
^jthouqh, presumably, 
!rQ.o the IC.. 


<Pl 

In a letter dated March 2 n^^I C Ch 


advised the PCIE Chair of its con( 
proposed action, believing it inai 
conduct of IG Cobb. The IC Chair 


String the 
fe"^dress the 
.^v^ed that all 


members of the committee believed thEf^^feS^i^ary action 
up to and including removal, could be 

The Administrator and the PCIE Chat^ ^..^OT^son, 
spoke about the IC concerns on Wednesday , Mr . 
Johnson indicated that he was awaiting a re^dhsef^^i the 
Administrator. ^ 

% 

on March 22"**, the Administrator discusse^ai^^ 
appropriate response with his Deputy, Chief of 


insufficient evidence to support a removal of the ^ 

thus, there is no basis to recommend a removal. 

President can remove the IG) . Further, any perceptic® 

the IG took actions that lacked independence due to a'^ofK O 


2 
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relationship with the Administrator was eliminated when Dr. 
Griffin became the Administrator in April 2005. The 
Acbnini s trato.r c onc l nded that the original ra t ionale behind 
the''M~arch 14."''"conrse oFaction was .■still scmnd. He and the 

IG operate at^ rm' s length*;. ® ® . 9 ® . 9 . 9 . - 

ongoing con^dg. to correct'.' ‘ The remaining matter^of the 

" ab u 3 iueOiP i r oninent^j_" v?as more accurately an EEO-type \ 

isso© '^tC^Oth'^JC'' s -iu risdictlon. Still, the record 

exhibited p oor supe r y i s o r y skills^ ' 
that ion . The actions described in the \ 

specifically designed to jLmprove 
the ^^ill3 • The Administrator reviewed 

the IC ^ s pro p osed c ou r se of action* and ■ 


( Formatted: Superscript 


t Deleted: relationship 


n ^ ^ 


retJ^t^n had exhibited p o o r super y i s o r y s k i j. i ; 

that ion . The actions described in the 
T.PM-pr^f’^^WcW q^are specifically designed to J.mprove 
the IG' ^ul%r^3^g^y mills • The Administrator reviewed 
the IC^ s pJ^ op Qsed cou r se of action, and 

cQncl' udeir^i^^ plan. . was an appropriate^ 

^ - 

^ o ^ ^ 

The Adm.^50^Q>F ^oClinto account the following in 
reachin^is TO^^had an opportunity and an 

obligation to 9 . . when .t h e y _ f o r wa r ded _ 

the ROI to the PCfE 22, 2007. The IC did 

I not. The IC now make fact assertion to the 
PCIE Chair that discipjra^l^^Ji^ up to and including 
removal, "could" be appr'^i^^ ^ use of the word 
"could" is -troubling , the IC_ remaina 

unwilling to commit to an y^^s^i^ all on the proper 

course of action. Further, ^ ^!4g' ^ belated 

assertion , the IC has (1) und^niifegFth^f airness of its 
own process {had the IC made .a<$ ^c{^pi<^eDd^^on ip_. s ._timely__ 
manner, both the PCIE Chair andx^^jj&d^^^^rator would 
have had an opportunity to addres(^ J^jj^i^^g'^^^^oughtful and 
I meaningful manner - to offer a wid^rgiAgM^g ^sertion at 
this stage serves little purpose oi3*^ -^a^t^undermine 
the decision-making of both the PCIE''^ha^'‘md (^e 
I Administrator) ; (2) made an assertion ^bire rang 

r.i= H-Ic:rinlinp ava 1 I ahT ft to a manage.!- coe^.dUp^’^^F^priate 


I Deleted! , 


into account the following in 
^ had an opportunity and an 
^^tions when they forwarded 
p^'ary "2 2‘; '■ 2 0 0 7 "‘The "ic" did ' 
^e-fact as sertion to the 
iSb up to and including 
'•v UlSae "bhe word 

the IC remaina 
'sl^ia^ ^ all ^ the proper 
k belated ’ 


Deleted: offered a 

I meaningless,;.._and,,.(3]L..pitted__the.IC..itself^,^ fUn ran, 

Chair by creating a record of dis satis \\ cUacipUne available to 
.course of action while . never having V - h ■ — 

n7T?. n Administrator the benefit of its ln 3 .iSW t?t ■■ ..| lM«»l.r.nd.,i^ 

of a recorrMeDclatlon. Ind eed, the IC-s method \ 

in this matter causes one to question wheth er \ after-the-fact second- 

lies in eiisurina an appropriate outcome or in pla^n.^ ^ 

"gotcha^.^ FinBirv7~It is the PCIE Chair .that .h.a_s^.l^„^.<9 f Deleted: plan 
authority to close the matter, not the IC. The IC, ^l^aying^ its ^ 

I ^asserted that removal could be appropriate, ensures position, i 

nrr ’^hp PCTE Chair doeSf short of recommending r^mp'tfm o‘ >{?peieted: created the race 


of discipline available to a manager co<0,dtjp^^p^priate 
in this instance, iin as.sertion so vague ^"•^b^v ^feuall.y... 

meaningless^; and (.3.)....pitted . the . IC its.elf^^ 

Chair by creating a record of dis satis fact:^^'mt5^tT^^ 
course of action while never having proyideAn y^PC^ ^^air 


Deleted: and ensuring that 
the IC can continue its 
after-the-fact second- 
guessing 


nything the PCIE Chair does, s 


f recommending Q ' ' ^ feeleted; cr 
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to the President, may be ^called into Question. -j Delved: viewed as weak and 

Nonetheless, the next step in this matter is fox the PCIE I inadequate. 

to take, and not the Administratoi;,, Should the PCIE advise -'--[d 

the IC that the case is closed, that wi]J. be the final 
disposition. ^ 


V 














^ V?- 

Of ^ 

O 


X%\% 

'd' X^,-Z. -?- 


\ 
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#14 

Donovan, Catherine {HQ-WIAODQ) 

From: Wholley. Michael C. (HQ-MAOOO) 

Sent: Thursday, March 29, 2007 1 :00 PM 

To; GrifRn, Michael D. (HQ-AAOOO); Morrelf, Paul (HQ-AAOOO): Dale, Shana (HQ^ABOOO) 

Subject; ^ound "whatever" 

Importance: 

Attachments:^ ^l^norable Clay Johnson-3-28-07-postCJ.doc 

Q# Vi 

^ ^ Si. 
s®, \ 

S! 




juiiriion-j-^,.. Vi 'in w 

Mike/ Shana/ Paul: ^ 

I just got off the phone with Clay^^^^^^o'^iJ^ne suggestions about the wording, It was an interesting discussion, 

I have attached the changes I made, decipher on a Bberry. Accordingly, they are 

"summarized" beiow. The fuff letter, as 

He had 3 recommendations: 

r 

1. "show you care" about the iC’s feelings by "b^ng^^e sentence of para 3. Accordingly, I added 

", and I recognize that the strict, timely, and compn^eH^ve^nniOTentation of the identified course of action is absolutely 
mandated." ^ ^ 

2. He was concerned that we were "holding in abeyanc^Dii:^]|@|g Vffith Moose and the OIG staff. I explained to him 

that you don't announce sentence until the trial is over (ail^vv^^ ^ that the IC is concerned about "when will 

this happen." [1 refrained from explaining to him that HE, ii^ae&y®,maJ^nal disposition authority" and needed to tell 


the IC that "the investigation is closed.'* That didn't resonate>pp«^QC e^n after I pointed out the applicable language 
in the ExOrd and the IC's own "policies and proceduies."} ^ 

(?L 

Accordingly, 1 added the following modification at the end of parag?ap‘lS^ 

"Likewise, my initial meeting with Mr. Cobb to discuss ray review ^ich will take place at the earliest 

opportunity, as well as my subsequent meeting with the OIG staff whiqfrwjl^d^r^Mie earliest feasible time, will 
emphasize what I expect in terms of a working environment and the corrmit e^llence of the OIG." 

3. He hates the word "prophylactic" ( !! LOL ) so I substituted "additional*^^i'^ph^^e4sures" for ""any prophylactic 
measures" ^ 

Once you clear this, I will get it over to Johnson and Rosen ASAP. a. 'Kk 

Question: Will you be here today to sign, Mike, or do it early tomorrow. On a "prac^al is gone next week 
so, in light of the seeming "need for speed" that is being expressed, I would strongly ret^:pimenOT|at^u meet with him 
tomorrow if at all possible and then we can start to work on a time to meet with the oiG 


[I will refrain from being "overly concerned" with the recurring failure of the IC to follow the Executive Order and their 
own "Policies and Procedures", and with my surprise that Clay Johnson and his GC dont want to take that issue cm with 
them. When all the smoke clears, I will take those issues up with JefTRosen.] 

1 
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Michael C. Whatley 

NASA General Counsel 
300 E Street. SW ^ 

o 

Washington, IX O 

202.358.2450; 


Michael. C.\i 


Whollev^&q^ 

This document, includiri^p^^c' 


privileges, or constitutes ntjiKj 
of this information, please 
dissemirration, distribution, ot 


cemains information tliat is confidential, protected by the attorney-client or other applicable 


ijio^lt is intended only for the designated recipient(s) . If you are not an intended recipient 
' hps^O- destroy this document in its entirety and notify the sender of its destruction. Use, 
formation by unintended recipients is not authorized and may be unlawful. 






ojip 




^ 

WA 


%o>. 
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The Honorable Clay Johnson, III 

Chairman, President’s & Executive Councils on Integrity and Efficiency 
c/o United States Office of Management and Budget (0 MB) 

I 1 7* Street & Pennsylvania Avenue, N . W., Room (260 

Washington, D. C. 20^3 

^ 'S' 

Dear Mr, JohjI^nK^ ^ 

^ ^ o 

|?ons^o ]^r sharing with me the March 20, 2007, letter from the Integrity 
l^xprcssed concerns about the proposed course of action in the 
General at NASA. 

2007, forwarding the Report of Investigation CROn ('IC 
ik^you directed me to review the ROI and to “consider the 


Sj^dic - - 

engaged in an “abuse General by “creating an abusive work 

, « instances created an appearance of a lack o f 


environment^ 

independence outside the'^^l 

Permit me to share with you that 
recognize that the strict timely, and 
action is absolutely mandated . Bothol 
to you, the “abusive work environment”' 
to be, and were, thouelitfullv considered 
action, which I transmitted to you by letter 
conclusions as well as the other matters contam^il 
management training, the provision of an Excculfvt ^ , 

meetings” with Shana Dale (the Deputy Administtf^^) 
issues. Likewise, my initial meeting with Mr. Cobl^^disM 
will take place at the earliest opnortunitv. as well as mjj^P 
which will occur at the earliest feasible time, will emph^- 
en v ironmen t and-the commitment to excellen c e o fthe^j 

With respect to the “appearance of a tack of impartiality” con^i(i,i^( 
professional, arm’s-length relationship and I do not believe 
arc necessary in that regard, jn iny meetings witli IG Cobb and tlu^ 

^at I exjpect md ?.upjport a shong OIG dedicated to identify in^ frau^^j 
am committed to leading an Agency where Kill and frank discussion^ 

I expected, c ondoned, and encouraged in a climate without fear of retrib'u 
full panoply of protections exists for “whistleblowers,” 


Sincerely, 


[1 of an IG.” 

.understand the concerns of the IC . and 1 
fi^lemenlation of the identified course of 

lled^t by the IC in their Januai^v 2^'*' letter 

of a lack of independence,” need^ 
ilan. Tha^projposed course of 
J7, ^dresses, I believe, ittiose IC 
‘SWifically, the leadership and 
i^^mandated “progress 
WijjJi. the work environment 
of the record, which 
with the OIG staff 
tenns of a working 





f 


I Formatted; Superscript 


( Deleted: the planned course of sciion 
going forwgnl 


• Deleted: At you tie aware, I am 
holding Iheic laeetingi in abeyance 
pending the closing of the investigation 
and notification by (he 1C to JG Cobb of 
thalfnct 


iiake cjeai' 

but are | 
lrJl;,^ich the \‘'-j 


Deleted: any prophylactic 


Michael D. Griffin 
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#15 

Morrell, Paul jHQ-AAQOO) 


From: 

Bent: 

To: 

Subject: 


Griltin, Michael D. (HQ'AAOOO) 

Thursday, March 29, 2007 1:11 PM 

Wholiey, Michael C. {HQ'MAOOO); Morrell, Paul (HQ-AAOOO); Dale, Shana {HQ^ABOOO) 
RE; Round "whatever" 


Mike, others* ft 

^ ^ ' 
I'm fine with the Let’ 

I'll be here until 1 63i 


1830 is a hard cutoff, I 
some distance to travel to 




3 them what they want, 


to get this out today, so let's try to get it signed by then. 


tn^^^uled tonight with John Glenn - his request— and i cannot be late, and have 




Subject: Round "whatever" 
Importance: High 


« File: The Honorable Clay Johnson-3-:^M)T 
Mike/ Shana/ Paul; 

I just got off the phone with Clay Johnson who had s 


Dale, Shana (HQ-ABOOO) 


1 have attached the changes I made, but they might be di 
"summarized" below. The full letter, as modified, is attacf 

He had 3 recommendations: 


about the wording. It was an interesting discussion, 
DulWp aecip^r on a Bberry. Accordingly, they are 

Yo\% 

1 , "show you care" about the IC‘s feelings by "beefing up® the fii|L68f^;®^j)^ara 3, Accordingly, ! added 

*, and I recognize that the strict, timely, and comprehensive impler^nffiod^ ^^dentified course of action is absolutely 
mandated," <>>^ 6 ^ ^ 

2, He was concerned that we were "holding in abeyance" on talking staff. I explained to Ihm 

that you don't announce sentence until the trial is over (as it were) but he^^sniattEte ^^cemed about "when will 
this happen, [I refrained from explaining to him that in fact, was the^ial^sl^inM ^^ority" and needed to tell 
the IC that "the investigation is closed." That didn't resonate with his GC eyejp|]^J oi^he applicable language 

in the ExOrd and die ICs own "policies and procedures."] 

Accordingly, I added the following modification at the end of paragraph 3; ^ 

"Likewise, my initial meeting with Mr. Cobb to discuss my review of the record, the earliest 

opportunity, as well as iny subsequent meeting with the OIG staff which will occur at^Ki^e^fea^l^ne, will 
emphasize what I expect in terms of a working environinent and the commitment to 

o 

3, He hates the word "prophylactic" ( !! LOL) so I substituted "additional corrective measd^'^^or ’"'any prophylactic 

measures" ' 


Once you clear this, I will get it over to Johnson and Rosen ASAP. 

Question: Will you be here today to sign, Mike, or do it early tomorrow. On a "practicar' note, Moose is gone next week 
so, in light of the seeming "need for speed" that is being expressed, I would strongly recommend tliat you meet with him 

1 



tomorrow if at all possible and then we can start to work on a time to meet with the oiG staff. 
Here to serve, 

Mike 


[I will refrain from being "overly concerned" with the recurring failure of the IC to follow the Executive Order and their 
own "Policies and Procedures", and with my surprise that Clay Johnson and his GC don't want to take that issue on with 
them, When all smoke cle^s, I will take those issues up with Jeff Rosen.] 

'^0% <5.% 

Michael C. Wholley ^ O 

NASA General Counsel^^^Iy^ ^ 

300 E Street, SW ^ 

Washington, DC 20546 ^ ^ 

202.358.2450; FAX: 202.358.274li^'^N:^ 

Michael.C.Whollev@ nasa.nov ^ 

This document, including any attachments,t^ *''' ’ ^ 

privileges, or constitutes non-public inforin^l 
of this information, please take appropriate st 
dissemination, distribution, or reproduction of 


jon that is confidential, protected by the attorney-client or other applicable 
'^only for the designated recipient(s). If you are not an intended recipient 
]Gcument in its entirety and notify the sender of its destruction. Use, 
T^nintended recipients is not authorized and may be unlawful. 

'o 
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#16 

Donovan, Catherine (HQ -MAOOO) 

From: Wholley, Michael C. (HQ*MA000) 

Sent: Thursday, March 29, 2007 2:07 PM 

To; irosen@omb,eop,gov 

Subject; ^ 

Importance; 

%S\\% 

Jeff: %%%%% 


I just FAXed over to y^ 
afternon so I can get it 
discussed. 




get with Mr. Johnson and get back to me as soon as you can this 
has to leave at I believe H covers the three points your boss and I 


Michael C. Wholley 
NASA Genet a( Counset 
300 E Street, SW 
Washington, DC 20546 
202.368.2450; FAX: 202,358.2741 


' VA\ 


%%Vo 


< 5 - 

rvncnaei.u.wnQiievrajnasa.qov ^ ^ 

This document, including any attachments, contains information^at protected by the attorney-client or other applicable 

privileges, or constitutes non-public information. It is intended onJi^r^e^^i^^ed rBcipient(s). If you are not an intended recipient 
of this information, please take appropriate steps to destroy this doc^ei^ and notify the sender of its destruction. Use, 

dissemination, distributitBi, or reproduction of this information by is not authoriied and may be unlawftii. 

V' %% 
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Donovan, Catherine (HQ-MAOOO) 


From: 

lent: 

To: 

Subject: 

Importance: 


Mike, 


Whottey, Michael C, (HQ-MAOOO) 

Thursday, March 29, 2007 2:36 PM 

Griffin, Michael D. (HQ-AAOOO); Morrell, Paul (HQ-AAOOO); Dale, Shana (HQ-ABOOO) 
Round "whatever" 2 




o. 


Clay Johnson Just 

are pleased overall vWhTfo 

such an affirmative stat^* 

Here is the "last paragra^' 
If not, I will "go final" and bi 

Mike 


tetter and stated that in your conversations with him you have indicated that you 
if the 01 G and with Moose's dedication to his position as IG. He asked that 
In the tetter. 


tr V reservations? 

■^it si g R^re. 


"With respect to the “appearance 


■ance ^ a 


relationship and I do not believe that acSmtio^ 
have observed IG Cobb 1 have seen a hl^ ^1^^) 
leadership dedicated to carrying out the r^si<i^ 
conscientious, fully engaged in his work, ara'Iil 
meetings with IG Cobb and the OIG staff, I will<^a] 
dedicated to identifying fraud, waste, and abuse, 
discussions are not just tolerated but are expected,' 
nne in which the full panoply of protections exists fa 


‘^ty” concern, IG Cobb and I have a professional, arm’s-length 


Michael C. Wholley 
NASA General Counsel 
300 E Street. SW 
Washington, DC 20546 
202,358.2450; FAX: 202.358,2741 
Michael.C,Wholtev@nasa.qov 


;e<^ye measures are necessary in that regard. In the two years that I 
product from the OIG reflective of a staff and its 
e^U^d by law to the IG. IG Cobb is technically sound, highly 
‘ |orous analysis to the OIG work product. In my 

expect and support a strong OIG which continues to be 
it 0mmitted to leading an Agency where full and frank 

id^couraged in a climate without fear of retribution, and 

A V 

i^lh^Morney-client or other applicable 


This document, including any attachments, contains information that is confidential, pi^..,,^„ 
privileges, or constitutes non-public information. It is intended only for the designated not an intended recipient 

of this information, please take appropriate steps to destroy this document in its entirety tlfe of its destruction. Use, 

dissemination, distribution, or reproduction of this information by unintended recipients is n^au^ri^ ^d may be unlawful. 
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A vv. AWI \^itu.iiiuauoii uii ijCLlCI Uil XV.UUCil V^UUU 111 VCSLi^aUUIl 


rage i oi i 


Morrell, Paul (HQ-AAOOG) 


From: Griffin, Michael- D. (HQ-AAOOO) 

Sent: Friday, March 30, 2007 6:04 AM 

To: Wholley, Michael C. (HQ-MAOOO); Morrell, Paul (HQ-AAOOO); Dale, Shana (HQ-ABOOO) 

Subject: R^uest f^Clarification on 1C Letter on Robert Cobb Investigation 

I think that Ciay^^^Uen wJ^^oints about how the 1C has not functioned properly, and is putting them on record 
as, basically, adn™fiinpL 

Mike 


From: Wholley, Michael d^,^fl^flA^fto)<^ailto:m}chaeLc.whoJley@naS'a.gov] 
Sen t: Thursday , March 29,7^137^2!^M^ 

To: ^l||M9^nasa.gov; Mor^, P^T^^^OOO); Dale, Shana (HQ-ABGOO) 
Subject:, Fw: Request for CianJ^ti^o^^P^er on Robert Cobb Investigation 


All 
This i 
MDce 


a VERY interesting letter to the IC t! 


Michael C, Wholley 
NASA General Counsel 
202 358 2450 


Michael C, Wholley 
NASA General Counsel 
300 E Street, SW 
Washington, D.C. 20546-0001 


TEL: 202-358-2450 
FAX: 202-358-2741 


•b R, <7 


VbW 

\A%. 








Original Message 

From: Rosen, Jeffrey A. <Jeffrey_A._Rosen@omb.eop.gov> 

To; Wholley, Michael C. (HQ-MAOOO) 

Sent: Thu Mar 29 17:43:57 2007 
Subject: FW: Request for Clarification on IC Letter on Robert Cobb Investigation 


*7 O, (Jt ^ 

^ ^ > 




5 / 7/2007 
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#17 

Morrell, Paul (HQ-AAOOO) 

From: Griffin, Michael D, (HQ-AAOOO) 

Sent: Monday, April 02, 2007 5:46 PM 

To: Morrell, Paul (HQ-AAOOO) 

Subject: Re: 


No problei^ 


From: MorrellO 
To: Griffin, 


Sent: Mon Apr 
Subject; RE; ^ 


Q-AAOOO) 
(HQ-AAOOO) 

We added the f ollowii^ 4:ir^:’'^ 

Griffin added that he to be 

in his work.' 


‘technically sound and fully engaged 


Original Message -> 

Vjt-: —T T 'h&Vi jtSr 


From: Griffin, Michael D. (HQ^^Q3<5^ 
Sent: Monday, April 02, 2007 
To; Morrell, Paul (HQ-AAOOO); Di 
Cc: Mould, David R. (HQ-NAOOO) 
Subject: Re; 




, (HQ-ABOOO) 


Paul- 

I'm fine with the TP’s and would be ha;^yQp>^p‘^he ’ 

Original Message 

From: Morrell, Paul (HQ-AAOOO) 

To: Dale, Shana (HQ-ABOOO); Griffin, Michael 
Cc: Mould, David R, (HQ-NAOOO) 

Sent: Mon Apr 02 15:06:38 2007 
Subject: 


add" you suggest. 






% 


Quick turnaround needed. 


Please review talking points for IG story. 




o '^’'o V 

Mike, do you want to say something along the lines that yd^i believe Moose 
is “technically sound and fully engaged in his work?" 


i 
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<<IG Talking Points . doc>> 


% o 

% V 

\%%\ 

'Os *7 

O 

'5» Ci' '5\> 

O' Q, 

V°A\ 


o.'t' 'b oAi 


o 
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#18 

Whollay, Michael C. (HQ-MAOOO) 

From: Wholiey, Michael C, (HQ-MAOOO) 

Sent; Tuesday, April 03. 2007 9:59 AM 

To: Griffin. Michael D. (HQ-AAOOO); Dale, Shana (HQ-ABOOO) 

Cc: ^orretl, Paul (HQ-AAOOO) 

Subject: ^ 'gullet Points 

o 

Importance: ^ ^ O 


-S' o 

Attachments:*^'^ P 

^ Y5 




Here are some Bullet ™ 
They address the "reasoi 


! hav also prepared a more ’ 


)ULLET POitJTS.doc 
(42 KB) 


Michael C. WhoUey 
NASA General Counsel 


300 E Street. SW 
Washington, DC 20546 


202.358,2450; FAX: 202.358.2741 
Michael.C.Whollev@nasa.qo\r 


^1^ith#e "conclusions" of the 1C. Paul has seen them, 
action you decided on taking. 


at this stage is "overkill" to send to you! (-: 

'W’o'V 

%VA 

<Si. Q. 


Of 

O 


This document, including any attachments, contains infomiation that is con@^i^ia!,^Qt^d by the attorney-client or other applicable 
privileges, or constitutes non-public information. It is intended only for the If you are not an intended recipient 

of this information, please take appropriate steps to destroy this document in n^:fy the sender of its destruction. Use, 

dissemination, distribution, or reproduction of this information by unintended reoraiei^iSlnot t®^orized and may be unlawful. 

i Civ C* 

Ip 


^ -A 

* 5 * ^ 
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BULLET POINTS 




This investigation lasted approximately 8 months, from early 2006 until the end 
kst 2006 when it was forwarded to the Integrity Committee (IC) 
^h^K^d the ROI for approximately 5 months when, on Jsinuary 22"^^, they 

without any recommendation on a proposed action (as required 
the IC’s own Policies and Procedures), to the Chairman of the 

QVfrQo(^^ffr|^(arded it to (me, Mike Griffin) (NASA) on February 15^ to 
‘i^ilfeletJ^d!^pl^priate action to take in response to the report’s conclusions.” 

to (me) (NASA) consisted of a ‘"summary” of the 
evidi^^WAc^jftiep^f) regarding each allegation. 

The I^5ii™Y(^q^i^letter, indicated in its “conclusions” that it was their 
opinion^^tl^tJJ* U ^ 

o M^^pmb&d^hQQd his authority as an Inspector General by creating 
an abusn^W^’^yll^nment” in connection with one of the allegations. 

1 . Th^C^i^fe^gt in a “legal” sense because the “abuse of 

authQLty^elfee^o must, in my opinion and as seems clear from 
the IC^v^ (yfrn&ns in their Policies and Procedures, relate to 
his “pow^i^Jii^ol^ as an IG, not to an alleged “failure” in his 
capacity a^iAna^ ^fe^upervisor. An example would be if he 
were to initr^ a^rM^fedministrative IG investigation on 


authQi^^^ 
the IC^v^ 
his “powg^l 
capacity aa% 
were to initra 


someone just^^at^“m‘^h like it” or he “didn’t like the 
person.” In oth'^v®^^iy^feve this contemplates an “abuse of 

'.11 J _ _ AO A -VT TH-L-a XT/^TP a-L- 


authority” under cmtifpf c 
case here; we are (fe^dnSpv^ 
If there is an allegati{5^f^1 
issue that should/musth^^ 


E ‘ S AN IG. That is NOT the 
gement/supervisor issue. 

'ork environment,” that is an 
^t6?^e Executive Agency that has 


issue that should/must h^^M^to^e Executive Agency that has 
jurisdiction over such an&u^wWpi,‘'k^s instance it could 
have/should have been re^^'^ac^S^ASA as a 
management/EEO issue or, to OSC. INote : The 

1C is well aware of this “jurisd&^^^sS^ince they state in 
tlieir January 22"'^ letter to the ^Ke P^E, referring to 
“allegations” that they did not invd^^^^s ^‘0Jher Matters”: “It 
is important to note that within this ^^^y^ef^l^ere some 
allegations involving wliistleblower is an area 

outside the purview of the IC, The whi^b‘]®w^e’^ation 
allegations were referred to the Office of the 


agency with the appropriate authority to co®^c'^ud^^tors.” 
Additionally, the Executive Order (EO I2993)^hicl]^th^^source 
of the entire process, states in Section 2,c. “The^trtegrit^ ^ 
Committee shall determine if there is a substantilnikelihood mat 


the allegation .... discloses a violation of any law, rule or 
regulation, or gross mismanagement, gross waste of funds or abuse 
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(Emphasis added.) When the word “shall” is used, it means that 
compliance is mandatory . It goes on to state that the IC can initiate 
an investigation only in those instances where the allegation 
^ cannot be referred to “an agency of the executive branch with 

O appropriate jurisdiction over the matter.” 

“complainant” was the “acting” Deputy IG for Investigations. 
^ applied for the position (Deputy IG for Investigations) but 

selected. Interesting tliat her complaint about how terrible 
V ^^svas to work for Mr. Cobb did not arise until her “non-selection” 

A ^ position which would have required an even closer working 

i^ktigpship with Mr. Cobb. 

dp ^^^i^o^reated an appearance of a lack of independence .... when 
regoi^e theft of NAS A ITAR files ?in& prevented the 
feetoi^T^f^rime Stoppers Report.” [Emphasis added.] 

had been previously looked at by the IC and had 
. D^p^os^D^hem with no adverse finding. In spite of the 
re^^^^ ^!^es in such cases a “closure” is considered a 

“findi^^l^'iSon’j^f the matter, they re-opened it and found the 
“appe’^c@ 

2. The hadM^&th^ci^puters at MSFC and the compromise of 
ITAR daSn^S^of^ hacked files was reported in the press 
and was un^idfe^e^iiMal investigation. 

3. The IG had re^jei^cntoS^atter in his June 2003 report to the 

Hill. (So much ^t.) 

4. It was an issue Security people at NASA and 

under John Hall in Aes that he had in fact talked with 

the Department of &ut the issue. Likewise, in 


ITAR dai^M 
and was un^idfe 

3. ThelGhadrlfe^ 
Hill. (So much 

4. It was an issue tha| 
under John Hall in 


2006, he (Hall) had dis\ 
was NOT “on the hook’ 
the Hill. 


^^s'^^^S^mmerce. The NASA IG 
^^rt^^tate, but had reported it to 


With respect to the “preventioi3(^n 


o'V<V^ 

dh ^ Hi 


i^ce of a Crime 


Stoppers Report, the short answe:^ tl^t ^O^lEHING Mr. Cobb did 
“prevented” tlie Texas Rangers froiia' is^info"iS(± a report if they 
so chose. We don’t conti'ol the Texa^Ri^pe^r^ could have 
issued it on tlieir own but apparently o®)se^o1^ 

• Cobb believed that tire “EVIDEN<^’ ml^T^pport tliat 
a ring had been “stolen” from Laurel^^’ff^|5^ms 
during the recovery of the Columbia dmster ^ 

a He disagreed with the conclusion of th&^ASA 

investigator and the Texas Ranger that th6pe had been a 
ring on the finger of the remains. Cobb sent the pictures to 
tire FBI photo lab for analysis. He made the decision that 
NASA would not join in the proposed “Crime Stopper 
Release.” That decision was “reasonable” under all of the 





facts and circumstances. {For what it ’s worth, I have 
looked at the pictures and I agree with Cobb. MCW) 

6. With respect to these two “appearance” issues, the Quality 
^ ^ Standards for Federal Offices of Inspector General promulgated 
O ^ tp by the PCIE and ECIE and referred to by tlie IC in its January 22, 
O O 2007, letter forwarding the ROI state in Section II C, 


Independence: “The Inspector General and OIG staff should 
^ situations that could lead reasonable third parties with 




^ siiuauuns mat couia leua rcusunuuie iniru puriie^ wurt 

'^Q re/evfl!A 2 r facts and circumstances to conclude that 

> 'p is not able to maintain independence in conducting its 

r'RmnViQCIC 1 


^ b [Emphasis added.] 

^ <^is “reasonable person with knowledge of all the 

V circumstances” test is a fairly well 

^ "P standard. It is meant to ensure that “appearance” 

j^en’t determined by the “eggshell plaintiff.” 

objective test is set out. In these two instances 
iS*, ^£ing), 1 believe that an informed and 

>1^’ person would NOT conclude that there was 
^ ;e of a lack of independence or a lack of 


Finally, and as so well stated in 

forwarded to NASA does NOT conS^ w ^ 

laws or acted illegally. Instead, the Integrity Committee related to 

management and appearance concems.^^'^lS^s^a^ur 


;tter of March 29^ to the IC, the ROI 
lions “that Mr. Cobb had broken any 
igrity Committee re 
r actions deal with. 
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Donovan, Catherine {HQ-RIIAOOO) 


From: WhoHey, Michael C. (HQ-MAOOO) 

Sent: Wednescfay, April 04, 2007 6;04 PM 

To: jrosen@omb.eop.gov 

Subject: gearings 77 

^ <> 

Jeff, ^ '% O 

As this entire isS^c^lm^'^^p^up to "escape velocity" (if not already there) and we see the selective release of 
"documents" on a-^il^^s^ro^S^tor Nelson's office (and others on the House subcommittee on I&O), I cannot but 
wonder where the a^it'^der^ini^ “^^ted tor these staffers. 

A ^ V 

Without putting too that they have now consumed so much of the kooJ aid that they are 

intoxicated. There is make "chicken salad" out of "chicken somethlng-or-othef that seems 

increasingly germane. \ ^ 

That said, the reason for this tg^ meeting between the two of us, and anyone else you care to bring from 

your staff who has been involve® i^festigation, BEFORE there is any "hearing" so that we can soberly 

consider the approach to be tak^ to you in the past, I have some quite serious concerns about both 

the substantive and the procedural parl^f^ ’^i^Mation’’ and the forensic rigor that the 1C brought (and/or failed to 
bring) to their evaluation of what was the HUD OIG report. 

j am sure that you cart appreciate that I pacficf&fwsen on seeing two entities of the Executive Branch at odds in 
a hearing before the Legislative Branch. Let^to Rt^/v^in^ailabiility this week and next if you are interested in meeting. 

Here to serve, ^ 

Mike (A <Sl V 

Michael C. Wholley ^ 

NASA General Counsel A ^ (X 


Michael C. Wholley 
NASA General Counsel 


300 E Street, SW 
Washington. OC 2D546 


202,358.2450; FAX: 202.358.2741 
Michael,C.Whollev@nasa,qov 


X\%% 

it is confidentia^rotoctfflt^ 


This document, including any attachments, contains information that is confjdentia^ro^ctffltw^itfe attorney-client or other applicable 
privileges, or constitutes non-public information. It is intended only for the designate^e^Je)#^.%5/QU are not an intended recipient 
□f this information, please take appropriate steps to destroy this document in its entire^^l^oti^t^ender of its destruction. Use, 
dissemination, distribution, or reproduction of this information by unintended recipients and maybe unlawful. 

■A 


1 
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#19 


Fri, May 4, 2007 4:52 PM 


Subject: FW: letter to Griffin 
Date: Thursday, April 19, 2007 8:59 AM 

From: Sefton, Keith Thomas (HQ-MAOOO) <Keith.T5efton(anasa.gov> 

To: "Falcon, R Andr^ (HQ-MBOOO)" <r.a.faIcon-l@nasa.gov>, "Feinberg, Shari R. 
(HQ-MBOOO)'' ^lT^ri^ejnberg@nasa.gov> 

Cc: “Sherm^i^flliardbA/. (HQ-MAOOO)" <richard,w.sherman@nasa.gov> 
Conversa'lferOi^^feftriffin 

Here's the lew^r^ vK 
Please DO NOT 

to think through, albeit quickly, 

5^M€!&)ced to the basics of the definition of 
ther^,^ even if it’s not a normal one. The 


As for my argumen-^, 
the application of 
"record." I see 
management did not wal^ 
information to be reta^fteo^a 

^ "ft 

Also interested in 
we counter the subcommittee 


a^ecord, saw no need for that 
,rt^f the Agency's business, etc. 


any othei^i^mpo’*^^!^ c© the second point — i.e. what do 
ommittee 


fully understand that you waht^ ^j-n. 


ked legal answer, and that 


^t^ inquisitors and others 


f«hl]0 Tok 

what I have provided is half-bakd^ Q. ^ 

^ 

The problem is that while it’s in ^ ^ : 

will be carping at MDG/SD and PM — ^eyUdd^' t0^ve the luxury of saying 
we are "working on the perfect answer indeed , the time of 

the ''B0% solution" refined in the ensuis!^ t a.-i„ 

point that it would be nice to go down 
the end, we are at the fork in the road, ' 

Yogi — we have to take it. 


So move with the ball here, and try to suppoj^f] 
the material was, first, not a 'record' that 
secondly, that the destruction was not "unlawful^ 
since the management official (CoS) made the cai:^^, 
designee" to take the action. Let's see where thi 
YOU ARE PREPARED TO SAY THAT, CATEGORICALLY, SUCH 
FATALLY FLAWED. 


^d'<J''. While I take your 
^ _ id^i'^the pot of gold at 

•’^e^mnortal words of 

•remise that 


;yed, and 
epor table , 
a^a^ropriate 
j UNLESS 
[JV A^ui®N4?^S LEGALLY 

If you DO conclude that this is the case, Paul needs ^ ASAP , 

If not, build the case on the facts we have and the law idling 

in any CFR and/or NPD/NPR requirements, etc. along the wa^ ^ ^d^^t 
have time to go there — so please follow that up. Put aM^ n^e^ftafW 
assets on this mission. Follow the tracks, put out all th^^S^eke^s^^u 
need to get the job done. ^ ^ O 


Keith 

Original Message 

From; Morrell, Paul (HQ-AAOOO) 

Sent; Wednesday, April 18, 2007 9:59 PM 
To; Sefton, Keith Thomas (HQ-MAOOO) 
Subject: Fw; letter to Griffin 




% 


^ % 


Original Message 

From: Chase, Brian E. (HQ-NCOOO) 


Page 1 of 4 



To; Morrell, Paul (HQ-AAOOO); Wholley, Michael C. (HQ-MAOOO) 
3ent: Wed Apr 18 13:22:43 2007 
Subject: FW: letter to Griffin 


Letter from HST4C BUbcommittee requesting copies of the tapes made 

at Mike's 4/10/07>'^13^hands to OIG staff..., 

o ^ Ip 


M 

Office of Legisl^^v^a]^ rat^^c 
(202) 358-1948 ^ 


BRIAN E . CHAS^ ^ 




overnmental Affairs 


O-^ Q. -#.b. 


From: Pearson, Dan (mailto: DaqPPe^...-, 
Sent: Wednesday, April 18, 200^)2’^^ 
To; Chase, Brian E. (HQ-NCOOO) ^ A. 
Subject: letter to Griffin 


,il .house . gov] 


Gone up by NASA messenger. As I 


%VA 


saidt^cOr^ea^, on this thing. 

Vw-t. 

^ “P 


Dan 
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fi-MPH i. 

RMK 




U.S. HOUSE OF RBPBESENTATiVES 


COMMITTEE ON SCIENCE AND TECHNOLOGY 

’y^ ^ Q, SUITt 222:1 fUVaUH.hl HOUSE OFFICE BUI LDIWR 

0 .< 5 % • . 


W.^S’rllKCTON, DC 2f]i:iS -t 
12021 225 -C 37 ': 
m: 1:1021 216-4410 


ijj. ^ A 


April 18 , 2 I>C '7 


S^y%P- 

Dr. Mklwel Cridit. % 
Adnn'riiilrDUiT Q. ^ 

Matiotm] Aeixuiauacfi and 
3 W£&„NAV. 




rfttifi"! 

^^'FisfaingtoFij D.C. ?.0007 ^ In 

Dear AdmiiiisTrator Griffin.: ^ 

% do A 

1 huve been in {ixme^l i]i?rl on 2ft[>.f, you iuMre^sed the tm[)loyses ot 

NASA’)? on ice oriJif^jeclcirr Ge:iea‘al of ihis meeting \5.’a= to discnsttlie 

iTTirletnerkiaLicn or the iimnagen^ent ia resporisd to a report bj- tlic 

President’s Council ou Integrity and ^ceming nnioanduct allc-gations 

against Rjobert C-obbj NASA’ s iiispccrar gcnc^'iiv ^ 

it i$ Qui- undjer.siaiidin£; djat yom* pj-esentat^ A^'d tte r^o w-up questions and aiisvreis 
’a^ei'e Tideortaped sc mat they would be available staff ax bcutiqiwrtr.t-s and d 

NASA CcLTwTS wbo miglrt; not Ixuvt? bwi jible to ^ent HfrA'cver, we ha\'c nlA 

b?en lold ihaL; aJler Hie videotapes vL-iirndelivei^ to Eonieoncnt 

heiidquaxters oitlered that they be lerurtied aiid'or destroy^.'^^C^ 

As yauicnow, the Conmiittcc, ptiusuant to its aiidioin^i^^tjS^ Hnd XI of ^,lie 
United States House of Kjeprcscntativoa has bocis vcvicvdnH Tiispsi:^.i 

GciicraL Cobb and Ib^ follow-up tiotioi;tbeir:g uudefriaben. It is agency 

rucordij hs tie lined n: the aUfiCh-eii Appendix, relatciii u:i flie Coenni^e’s ii^e^^tloa be 
(kKiTciycd. 1 trlso ttiust L'etnmd you that under 18 U.S.C. 1505, it a criniiusioi^iscto obstnic-i 
Cougressional mvcsttgntion, 


TheniroTO, by thi?i letter, T am rtM{ucsLinfi lhaiy(}uprtr»'ide tu tbeCorJuniLleeacopy ofth- 
videotaps ofclie Apri' 10 pcesentation, and i.ny otlier records related to ttie videotape described 
above 10 the Comniittee offices in lJo74 Paybmr. House Office Building by Friday. A.piil .20, 
5007 


Page 3 of 4 
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#20 


VVholley, Michael C. (HQ-MAOOO) 


From: Sefton, Keith Thomas (HQ-MAOOO) 

Sent; Thursday, April 19, 2007 9:00 AM 

To: Falcon, R Andrew (HQ-MBOOO); Feinberg, Shari R. (HQ-MBOOO) 

Cc: ^Sherman, Richard W. {HQ-MAOOO} 

Subject: I^W: ietter to Griffin 

Importance: ^ ■::k 

Attachments:^ ^ *&4^-dSMiiler to Griffin re video.pdf 

—I 

Here's 

Please DO NOT FORWARD ^ ^ ^ 

As for my arguments, I wa^ think through, albeit quickly, the application of 

the FRA and looked to the ba^>;§^o:^^hW definition of "record." I see an argument there, 
even if it's not a normal one 'B>e ’feri^ement did not want to create a record, saw no 
need for that information to a part of the Agency's business, etc. 

-A o 

Also interested in any other "aroff^' ^brl^h'^^econd point — i.e. what do we counter the 
subcommittee with. ^ ^ A- 


^'i8'07 Miller to 
Griffin re v 


I fully understand that you want 
is half-baked. 


o:%rby 


answer, and that what I have provided 
‘.ft^in-guisitors and others will be carping at 


we are "working on the perfect 
’■ l^^on" refined in the ensuing period. 


The problem is that while it's in the 
MDG/SD and PM — they don't have the luxlij 
answer." This is, indeed, the time of th^ 

While I take your point that it would be ^wn the road with the pot of gold at 

the end, we are at the fork in the road, and'jln^h^di^ortal words of Yogi — we have to 

So move with the ball here, and try to support 'Reraise that the material was, 

first, not a 'record' that needed preserved, arid?;^^nd^,ij%hat the destruction was not 
"unlawful" and thus reportable, since the management (CoS) made the call "as an 
appropriate designee" to take the action. Let's thast takes us — UNLESS YOU .ARE 

PREPARED TO SAY THAT, CATEGORICALLY, SUCH AN ARGQMEf^^ FATALLY FLAWED, 

If you DO conclude that this is the case, Paul needs ASAP. If not, build the 

case on the facts we have and the law cited — filling iE^"¥ny'0JF'E^and/or NPD/NPR 
requirements, etc. along the way. I did not have time so please follow 

that up. Put all necessary assets on this mission. Fol *^r^ks, put out all the 
trackers you need to get the job done. "" 

Keith 

Original Message — 

Prom; Morrell, Paul (HQ-AAOOO) 

Sent: Wedne.sday, April 18, 2007 9:59 FM 
To: Sefton, Keith Thomas (HQ-MAOOO) 

Subject: Fw: letter to Griffin 


%% a •?- 

%% 


\ 


S' % 


Original Message 

From; Chase, Brian E. (HQ-NCOOO) 

To: Morrell, Paul (HQ-AAOOO); Wholley, Michael C. (HQ-MAOOO) 
Sent: V^ed Apr 18 13:22:43 2007 


1 
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Subject: FW; letter to Griffin 

Letter from HSTs<C I&O subcoioniittee requesting copies of the tapes made at Mike's 4/10/07 
al], “hands to OIG staff.... 

Brian 


■ 

"V. 


BRIAN E. 


qi^ati^e^rl^IntergoverniTjental Affairs 

, 30 ., 300 - 34 ^ 

From: Pearson, Dan [^r^Ltd^ahjP^rsonGmaii . house . gov j 
Sent: Wednesday, Aprll^ 

To: Chase, Brian E. 

Subject; letter to Gri 

Gone up by NASA messenger. lease 

■?. 0.^ ?( 



on this thing. 


r ^ 




> o. 


''n 

f- Q,*4 


O n ‘ 

Vis '' . 

<s\ 

% 


2 



95 


Mon, May 7, 2007 10:30 AM 


Subject: Response to Congressman Miller 
Date: Thursday, April 19, 2007 6:15 PM 
From: Andrew Falcon <r.a.falcon-l@nasa.gov> 

To: Paul Morrell <P^ul.Morrell@nasa.gov>, Michael Wholiey 

<michael.c.whdl^(&^sa.gov>, Keith Sefton <Keith.T.Sefton@nasa.gov>, "Sherman, 
Richard V\^ <Richard.W.Sherman@nasa.gov> 

Conversd^'^^jr^h^to Congressman Miller 


mm 


uo rorwara^ X> ^ ^ 

This document, a^achments, cont, 

protected by the or other appl 

public inf ormation«^i;pis<^n^^Wd^ only for thi 
an intended recipie]^^c^^^^ • infl^mation, pie 


document in its entifistys-^^ 
distribution, or repro^c-0-p! 
authorized and may be u^l^w* 


[r a^achments, contains information that is confidential, 
or other applicable privileges, or constitutes non- 
only for the designated r6cipient{s) . If you are not 
• infl^Ibnation, please take appropriate steps to destroy this 
4,<^d^f^the sender of its destruction. Use, dissemination, 
inf ormation by unintended recipients is not 


Attached please find a draft re^ 
faith, can be omitted. Some que 


ast^pn^ tw^bS 


too long, but I am not sure what, iii good 
Hj\b^fanswered : 


.-a -t’V 


1) Who signs? ^ ^ tP 

2) The request also seeks related Q, 

a) At a minimum, that would inclu(^ e ri^ ^^irecting that records be preserved. 

b) Paul: Sherm tells me that you m^Vh^el^^ared talking points for Mike G. to use 
during the meeting-^are those available?^ 

c) There are also several internal em^l'ff^?W?fehf^OGC from the last 24 hours that are 
probably related (including this. one). O 


d) Any other documents (meeting notes, 

3) Are the facts correct? This is my understa^f&^&t'^ at th: 

wrong. 

\%%% 


I look forward to receiving your comments . 


point, but I could be 


%'%%% 

%%%\ 

0.V 


\ 


Page 1 of 1 
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#22 

Whollr;y, Mtehwl C . ( Ha-MAOWI 


Sint: 

Ta: 

Ccz 

SiJNaci: 


F«4jUwit. $3uui A. 

iWT ta-oi PW 

Vi^UtoTr Q. [»a^WUH»J 

\atta\. IhMtat tHOrhUdGO]; FMka\ ft AnUmf [t^Q^riBoW-) 


AltictwTwmi^ ^ ^ n 


rn0w4jdbc [?lKBh 


Pof jfDLT rcqtwM 






->^1.. -.- . ™rh4iMiny5y«fliift4.(j*M*nh 

Gr ^ Or ^ 




fhu dOCiMBCftl. JACiMllfil. pay i 
p^lnbll rnvUfliei, OTHUbAda I 
m iracfldad ecc^^cc vtdili LkfMiffioft h 
mnnJ bi ifii Bdzfty Hid Aii sskio' ut l 
i tfji i rartKl i«<tjpkn$* «l it I m 4 ni¥tr krtofyi^^ 


Y ciwvfmwHil pratectEd hjflbc atnKw^y-^ilax. w aQia 
5.U aiU£M b -iP^ br k ^'ciulnl rw^vl(t)-. Jt joa mb hI 

tmp Brimmiy, pbu» odce ippffQpriiu tufn C0 4MeW ‘W* 

, dJti^l,biPjd|j, 4ii4rihftimi, «T KfyTMhKtin izifbn^ 
b if not MitWiFwt tiad; rruy %t utdiu^ 

%%%\ 

O 




o 


< 5 :^ 


' 3 ^ V 7 ’?■ 

X % 


W-o 


% 




I 




wnmm 


or tfjjygjy for 

poiinia. ^gc^j'flPtT. prfmedtires. j }}^ 
fifcgiiic of ihs informatiana! va!ue 


Hie vide^slape ctld uqE eoasiilufe an ofTt^^ 
Rwrds Acll Slid thcl^adortal Archives^g 
rcjiJarions. Documcniafy materials are re^ 
€oiw3L[i[Mis: ( 1 i They are made or received by 
Fedetal lawar Ln Mutijccticiti vn\h. ihn trimac! 


id pvrayant to live Fedefid 
4 minL 5 trEttDni's impScmeiitmft 
metft hath ef the fdliowiyg 
e U.S. GavemincTil uj5der 

preserved or are appropriaJte for preservation i£ i^^ibe'^.i?^a|;cncy's organi'EiJlion, 
functions^ and activities or because of the vjdue ofw in tbcjjL2 


% %%% 

AldtoLi^h ihc video could be DortsErucd as a docuiPcrtlJ^n^t^i^ ^suiml ia 36 C¥R § 

1 222.1 2(!h) ( I ), it is not a ‘'record'- within the mtening respect to the 

first c&iaditidn, the videotape was not “^rriadc^ by Agency j^^rupnoRci lib courK of their 
oUccial duties. In conlmst^ the contiaetor was ^^recLfically ChiefcifiStafr 

not to videotape the iitformal disotissioEL A stihscqnEnl indJvi^pdf-^ciyi^^thoirt 
ajuthority. EnStmcEed toe corttr^or to j^O forward and videoLape^ive; ^ 

% ^ 

The videotape was also not tequtrod to be preserved and was not nppreppa^i^ryf^ 
preservation and faiis to meet the second prong of toe Ad In order apjKf^p^yff for 


I Federal Records Act, 44 U.S.C. § 3103 et se^. 


2 36CFR§1222.32(b}. 
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prcscwalion the documcnLEiy ma^criai^ made dr rccoivt^ whldi iiS Hue j ludgmcnl of the 


agency afwulcf be filed, slofed, cr othen^ise sy^eern&iicalJy maintained by an agency 



betause of the evidence of agency aciivities or mfopiiaiion Htey ccntdinJ The Agency, 
withEn. itsdiso^on, detetmined that this videolape -was noi a^pjopi-Latc for jelcitiion 
the rcKuding df an informul, off-the-record meeting with the 
meeting was designed to foster an informsil flow of informarion with 
tEic Administrator. 


lired by Law or poUcy to doc-ument this meeting. Jn nontrasi, the 
oppEcpnately that the purpose of mt rcoording this 
frajik and informal; discussion of CdmmunicatioEl between 
^ eqployees. 


N A EU and N 44 1 . 1 D 
that the AgerK:iy sS3l d&C^’ttJ^ihtain 
that ^fTmicnl to a) 

agency^ h) faeiJitate actioi^'%^^o^^3K|md d 

passible a proper scrutiny c 

Government; d) prolcal the flnapjcIlL 

persons diiecily affected by tlKr^^^h[tSeDl^ actiS 

executiofi of basic poliCL-es arid 

all sig^uficam decisions and comini^pA^ o 

board, committee, 

In eodClusioii, 

AdmutisttatOf nal any of^ 

vjdcolapcdocs thc^?^ 

materiaJj should be 

not requited to dcsif oy sd&li^atcTiab. i 


A Records tdaitagement Handbool^^M web ^ffti 


5 Dispositiofl of Pederal Records: 
published by NARA> 


^ These cthc j arguments arc presented here as aJternaii'VBs, Hawever, arguraeot 1 is the 
stnongcsi ai gument. 
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Nan-reciDid malcrlal^ ore U.S. Gcv^mmenJ-ow^Kl documcnifif? materials thal are 



excluded ihc tegai dcrEiiilion of nc£irda £44 U.S.C. § 33 01}^ either by failing [□ meet 
ihe gcThcnil^n^ti-oiis of rtconi ^atiis previously described or by falling under one of 

1) Extra capies, of documenrs preserved only for convcnieni^ of 
ie^ire^be)i^ S^K^f publicniioriS and of pKKe&fied -doCLUttejlts; 3) Library and museum 
<n red and preserved solely for referonoe or cylnbiiion purposes. 

Thc5ij^(^pd^Wd^4l^ eopios ofonKespOndcnce, dirtielLVeS;, fiimis, and nthcr 
docum^hts'^ ^c^^^ndnislraliveaelJon is recorded or lafccri. Nomeenrd inaEeriaEs 
may bc agcficies only wilb ^hc apj^yil ot die head of ibc 

ageney dt Ji^ivi^H^aiiApfized 10 act for Oie agency g^^Pters pertaining to agency 
feMrdj.7 -ti 


As dbicussed ir&ufeuipiEi 
record. En addilidd^C^l^j 
adnuELisEradve -adjOD 
destroyed whcEi no LongeiJ|ei 
destroy such materials. S ^ 


videotape did no^ffeet ljteg||(uloiy delinEtioii of 
aeof the slstrrtory excluslans^U^UCJl as 00 
[lib due Dieetijig. NonrecOnl matenals shoidd be 
irt^eEienue. MAi^'a approvid isil^^iiLred lo 


PersonaJ ppers are documentary rrii^ m 
thereof of a private or nonpuhlic ehar^ 
the conduct of agency busEiKss- Persci^ 
Federal records and are not owned by thi 


T icasonably acsFcgabk portion 
to, DT have an effect upoi 
from the deiiniEion of 


ng l3mt the videotape was not anrogfeyTagohd. such deEsTHlnattMi must be 
ggjffljjc raijon of the ^hotelity of th^SjS^slg^o^suriouncliiig'' the creacion 
FiqSkjgfl^ ^fNafiomilAjjfiiir^, o/ Justice 10, the District 

Circut jS ^fnrth the standard for agerec^tg ^i&^jwhcther a. record U a 
3rd Qr ar^fflbcy reccdd. The test focuKijpoii^^jliie^of factors SiuiCiUinimg 
possess joHTOnlfoI aiid use of tiie docujt^^^ag^y.l I I will took at 
i Luni. ^ ^ . 


7 315 CFR &§ ]225(:-3|^J223.42. CJ 

£ of FedemI Rocordst A Recotds Managemejil Haoi 

published hyWARA) 


edJlion 


10 742 F.2d I4S4 (D.C. Ch. I9S4). 


I ] There Is no provisLoo contaioed in either the FederaJ Records Act, 44 U.S.C, § 3101 d 
seq. or ihe E^rda DispoppJ Act, 44 U.S-C. f 3301 elsoq, th3t provides either aq cstptess 
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13 Creation: Was ihc iwumenl cttaEed by an, agency employe* on agency lime, yfiih 
agency malc^s^ at agency cx-pcnsc^ Yes, tbe document was emnaoiisly crcalcd by an 
Agency with agency mBCeriats, and a! agency expend. 

document centain 'Substantive^ information? Does it centain 


nenE created soJety for an mdividi 
i^to whaE extetit was [e crcatcdjd 
fii InsEeadt its ciciaiun hin^|S 


^fepptnyccS personal 
^sTitaEc agency business? 
Agency business. 


ocnvcFiierii 

Nc, it was 


4) Distribution^ 
a busifiess purpi^ 
CEioulnted. 


It dJEiribuEcd to afi^ft* el^ 
Lth* cjrcHEatfcon? No^tbe vi 




5) Use-to wbaE e>itcnE diS 
busine^? Did oihera use if 
others did Eiot use. 


'& auibor actuaily us* it fo cendS^ 
K was nol used Eo conduct agen^ 


6) Maintenance - was the documedS 
official agency Me7 Maa^^ nutpJ 


's possession or was it placed in an 
[agency QJe. 


7} Dbpositfon 
discretion? Wb 
not vidcoiapccL 


yi^wSfof it as his persunal 
iW^lly, meetings of this kind aie 


8) Controi - .Has the ageing 
rfooument through applicable 
requiring the document to be ci 
eriwEc the dcicument in die first 
employee. 


jed contHir* over d>e 
J^ons? Did iL do so by 
te -^ttcy did not mlcod to 
Sihrarecdon of an errant 


ioipEcCTH gj^ Hss^'ma 

S uiee or dispe^ 
1 (he Orst pla^ 
fnstead, il was ^ 


9} Segie^tion - Is there any practical way lo segregate out- 
document from oflfidal business infonnaljcin? WA 


tiation in the 


lO) Revision - Was the document revised or updated after Che 
purposes? No 


01 implied private right of actioTi. Tbua, private individuals have no le^ ri^t to file a 
lawsust under either of ih*$c siaMtK. Sijice ih* Freedom of InformaEion Act, 5 US-C, 


J552 utilizes the alatutoty dcfijiiEion for record under ihc Federal Recoiris Aot^ many of 
the FOIA caws can be analogized her*. 
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In SUC11, dctcrminatlcins !□ w^Ethcr pafticulor dacLinicnls €3n preipcrSy be regarded s£ 
■“jwtsonal ree^s" must neecssadlj^ be made m a ease-by'cssc basis, acMiding lo a 
carcftjJ wcigui^af aJl reL-evant comi derail dai5. Where an Hgeney dcIcnnsEKS that [Is 
wa*£bn of a dociiment e*iia 0 t ""he. attributed to t3« rigencyH it can properly 
r 5 ^(;Jfal^C^^ciinien[ a? an '"agency leoord" responsive to a FOLA PMjliest.i^ 

status ^vhen the agency asseria oonlro] by requiring iheij ercatiDai 
DT reqiiircs thai an Agency dlsetose tfiMO '"doeunnaifts wblch iJw 

^ ~ ^ t* prepare or which the agency ha:S decided for its nwn 


law 

reasons 


In the iiistait&^^^^J^ao^did not assert controi by retiring it£ creaiipn or retendon. 


%• ^ 

laue 4: Asaiimintf^^ 
lSMtjjUld-Mn.be Sis\ 

Afisnioing it Wis a record^ Jw^kdlret^u 
which has b«n delermi&ed 
value (on ibc basis of cnifrcnt ' 

must secure NAJ^ approval of^i 
Records Schedule item before di 
permanent records to die NARAJ 

ProecduraJ Elcquii 

for dispo^tionor 


defLnrd^^wccaTd** it was only t 'temporarv 


PuTSwnt to NA. 
inc ] tiding, lb c OMi 
be construed Bstani 
material conuLnirtg 
material regarding ibc 
constjufid as temporary 
viable one. 

Co^n!l^«<3n 


1441H£d,'& 
lUonScf^--*'-^^ 


and 


A temporgey record is one 
Itltcs to have inSliiTicicfKt 
nation by NARA. Agencies 
ly the appropriate Genesral 

irds or transferring 
Schedule NASA 
to NASAa's pracesa 


if top majiagement oJiLcmJsH 
itive infoirrmtion may not 

infortnaikiil* routine 
However^ rotitlne 
stratof may not be 

Bjgujncnl ts not a 

\y^<' 

^ O * 

Cl _ A ^ 


12 Bureau o/Naii^^rtaiAjfatrs^ Inc. v. Uniled Susies R2d !4S^ 

(D.C.Cir. 19M). ^ ^ n ^ 


11 NLI^ y. Sears. Roebuck Co., 421 U.S. 132, 161-62 (197S). 
14 36CFRS 1220.3S 


15 NASA Records RetcntioTi Schedule 22 (a) 1 5 categorizes '"records of official 
mectingg'^ as permanent reonrds that may not be destroyed, 
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In ctmclusioB, the Agency may Ergiut tte the videouisedid bqi meet the cMnLikin of a 
“Tedexa] aa it waa en&neoAisly cftatEd. Th™ was no legal requirement that any 

record \x er^aiij^ and it wjis wihin ihc disexetton of the Agency to destf^jy the Ewn- 


% 
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#23 

Whpiky, WIchBri C., <HQ-W1AQ0Q1 


F^nbotv. SiBFl ft fMQ^USdOO^ 

SvrH^ WMn*t4fy, ^ZS. 2U712flPH 

Toz WbsA^y. W^bHtC LHQ M^Oi^ 

til!: SaftbA. KihOi ThtiniU (HaUADC^; FidAi, ft Anttwtt 

Sub^C^ : ^ 'OJflvhwd ftacuiii UQfT« Jw ^ouf 'il¥i|w1 

O tP A 

AltiDhmanti: ^ ■^. necofrji moniDS boc 

%A%'w 

^ TB^i3«hev.iWfiKpFititw0T 

bn fMAfll mvi fKlI Sf4 mdUbj it moim pwniiflw« 


«iHwl.[kc CSl lOI) 


I t\M ravTMd LTA ItWfna 


TNl ii fTV«K)u^- 

h DOn£lLniwi> Hw Aew^ bw iJw 
There MU no liw a thii tt^ulj 

piisr EA lilt DiccliiiH; iM ft wmj 

^ lyrtvtofr or ref uJiter^ 

^bJ ibe A^c)r U ili^cnniiie [jb^ ihix nam^a^ 



Mtm flf cTMtioffii £it ippiop™ie to EtocuiKnl. 

irtf be reewdrd. Ritber^lbe Cbkrof 3ixi!rdbuiiid[^ 

Ad iiflwabbfiiiii rtc«adftig d«* ort enwt rllber 
(hmt TTWII be crevtcd DOd KliiD£d- Et IVU *]ipt«jinAU 
' Ht be reuined 




imt. i 4 If 04«4V «Wi yw, I UWirtd il« B 




\t ^ Mvf piy nunboni Pf •Mm ii«4 be Akou 1 
preM 4 »ev 1o Cithy. 

Shftfl 


Sftiri K_FblriJbci^ 

5eiiIw A-mxy 

CIirHH] df'llib doHEiJ Ctnjmcl 

KaSA H4i*|g4#ien 

:i«0BS[^SW.5kiili»Z2T 

Wwhini»fi,DC3WI 

Desk 2DQJSJJIHS! 


Tlif 44 P^TKi]|, lududJet Kl^ u£4|BeHiL uolkHi* Lt^ttwlae a*y renri4EAJit ^ 
■ppllcabic prlhdsfci, enO'ipdilk: uftEmilkiiL A1 txalay: li 4in|y 

m HriSemkd ncq^isit of b btrewm^kra orbn ncciTnl thli ukui^ InidvalfffJ^, pleuc^ 
±4i4in1 En Itt Enlir^ Ik^ry S4 Mndn ef ki IM, OtlKHinilkiv [ttsiz^btilkM^ 

1 1 mMuief i HMfwtwrt with Hi pmiflkn 1^ net; «iAedi*d isd miy 



i-dkif « «fca' 

irirmnDrt 
ee4£iperihh 

itikii Iw6™«rirtii 1^ 
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Kcvtscd 4/2:3/07 



decisio?ts. proctdurds. typtPi 


;liyiiici.Qflh€ Go venimEftl gr 


L?Tif c of the informational valite of i 


peraonai ly r 

walffi Mnfc (a 

OrO to 

JiupccCogGcncra! 


dtml Records Bi 


jnerma n cell rtc 
mistn kxn 1)^ 
^sal Act (4 


peraonai ly r 

walffi Mnfc (a 

OrO ^tafl^jato 
JiupccCogGcncra! 




AWomey-Work Produt^t 


luac a diaioguc bctwccis a.n 

srif^iy as a frftrtk tnd 

manager and [haE was 
^ as ml reC|ll3^^^^ Qtr^ori^ or required la 
under the l^ed l/^ C. g 3I0 

recdrd«d> bt ^laEing Ihc Fcdrnil 

as.c, § 3301 Cl 

Answer Ves, since the v!die^|ajfej]i^^fitiiflul auUvorilyH and contfaiy to dineCEioe by 
Agjency rtltin^g,4intint offiCiEiIs. as delincd by 44 U<S.C. § 310] [I] 
made ^ iJiidtr J-sderal law at i"!! /■ ^an-gacf/piT Qfpubfic biaifKss 

Drcst‘rw<i or opurorriate ff?r grg jflfjBi^pSffPfr^^vjLJeHcc u / ihe or^anisarieM. fuwlhns. 


and certain 
discussion between i 
either ixj recordedn 
record 


Act ^44 


On April 10, 2M7, Adminisiiator GriffinW3K?JqkJjTlgc^ ng for the staff of toe NASA 
OUico of Inspe^tDr <jeBertiJ (OIG). The ji^rpjpcsc was to inforrq e|ic 010 

reviewed a Teport^M^ffstfeafeti cdiH^cmingNASA 
Cobb and to dtsensa ^yi^^^dfejjJoy*es whas acHoabe 
findjivga,'^li^ri|n aflv corifccma of toe 
ejtpress his fOE^fl^^no^cctive NASA 

^ 

a 

To ensure t1^i||to nearly ^Agency OJG persoimel st allj|^^)^figtfirs nalkinwide: 
were includcdj^^to crafflethc iksired privsey for toe me^toa^ ifS^^l^nduCEed using 
NASA^a securcd^^^TOtonfcTcnGe (VTC) frciSiiics. Dcsm^r^dl^t^fe by toe NASA 
Chief of SlafT prtDrl^^mcedn^ that the event should rajt ^We localions, 

including hcadquiirteri, SOftctoclesS icconfed Ih* event The ^^f^l^^icction 
was given in order to ecucourage free iind open diaiogne iuid qtijesB|)tof4> dfe 
Administrator. Despite toe Chief of StaEfs niandale fprlor to die m-^irg iS^tOloi be 
recordod, it was re^rded cnoncou^y, Q ^ 


The videotape was an unautouri^cd iccondbg and ^uuJd not bo Tctaincto There is no 
case law to support toe contenlion that im uiutiitoorized recording conslilntos a Federal 
i«ord which is required by law to he retniiKd. The Agency's dedsion nul to retain this 
lumutoonzed vidcoupc leootdLog is cohsesEhie wilh toe National Archives and Records 
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f[U dJsaS^, dclcmSlhcdtpi 
clo^gSpcEinE sr ^'3 
BroJlT^^^SSjjiLsciratarlfflrf ; 


AdmEniEtnituin's (KARA) poiicy that rtojireconl nwitntiJ^ , such the insLEJit idcfcoDftjM 

recordings should be desirtiycd wben no bnftff needed for refenoKc, Moreover^ 
NARA's approvd is not rc^iUL^6d lo destroy such matcmls. I 

The uajw^U^pj?^ vidcolspe fecoedmg did imt conStitiitE an ofTlcid Govenirnent rccoid 
Recoids Adi and N ARA *S Sltlplemcnlijig regulaijons. 
arc rccoK^ when they meet bath of the foNo^itig cooditipiis: ( I) 
by ad ti^gfiAcy of the U,S. ^Govemr^le^t under Fcdcfal law or m 
lij^tr^aclLon of a^cy bUMMSS; and (1) ihcy are preserved omre 
M evidfiocc of the agency^i orgaiuj^don, Ibnclions, und 
acti b^4^'^K^s]ue of the infomiation in <hcni.3 

AJihough 


tmj 2 (b) cr _ 

first condition, 
officiai duties. In-Anii 


f be ^JiStrUcd as a dMumoitaty Etiateiia! pursnanl to 3S CFR ^ 
■ ^ c^’ within the me^jjing of the Act, W\Qi respett lo the 


cj[ 'hnadc* 
dor 

prtnrtn the meeting no1 
actiitg withdut authority, 
meeting. 

r ^ 

The unauthadzed videotape wa^gfe^c^^c^jjited 

appropriaie for preservation uidlpirib u^Ect % ^.. 

appropri&Je for presorvaiion. iHc do<^teth^fii^r[ak .. 
jud^menl of Ihe 3g£S£t^^u[d be 


icncy petsonnd in the coitraeof their 
■ificjlly iiMinjctcd. by the Chief of Staff 
diseussitMi- A aubacquent individuals 
■vard and vid^tape the 


by an agency 
The Agency, 
appropriate (o n 
with the Admlru! 
the April 10, 2£M37, mi 
an opporttmity for tiie A' 
for them lo fi«]y ask qutstji 
decisiojis were made at the 4/f 
policy !o docuinent this jneeting. 


icrvcd and was not 
ig of the Acl In order to be 
received wfush hi the 
'Stanaticaity maintained 
la^lics or infomnation they OOnta2nL4 
I Wbe meeting that h would Jiul he 
d^a^^nhibit the free and open dLaloguo 
ly /i^e hJs tiriiil dcscislon prior to 
1 6, 2t}07, meeting was 
^tial^'iip..ihe OIQ employees and 
, ^ liTbcidat^rded . Mo policy 
celing. The required by Eqw or 

M ARA“ajid NASA through ttg NPR 1 44 1 . 1 D NAS A'RoMjds^crfi^oft^hedulcie^ 
thal the Agdicy ahal E create and maintain records of the tr^^aot^d^jf ^ncy business 

wpbcdiiiofi 

5 -ao^ 


I Disposition of Federal Records: A Etccorids Management Hi 
pubEished by NARA) 


2 Fedexd Rccqnls Act, 44 U,S,C. § 3 1 01 et seq. 


3 36 CFE § 12223^}. 


4T6CFRI222.12(bXfi)- 
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own poLLcyr It is also imponant t^^iin^u 
after the fACl noc to netfljxi tjx io 


deceooiiic whst 


:cjhncntary rnatcrials that are 


idcor 

idc infnmLan! 

SjjL^hjth m 


IS alsQ im&onaflt t^j^iinpu 
cl noE to pctfljji jix io 


detsooiiic what 


Of 

Thesel^^dc infnmLanc 

documeS^^hjeh tio i 
jiMy iw pcma’^jTrom Gi 


lunent 


that ftirriotent (O a) DCiCtiinenl EhepcT^rLs, ptaces, thin^ta pr oiatterS dtidt with by the 
flecncyi b) fatilLLale aetLon by agcjicy ofncjals and iJiar SUCCessoiS in office- □) mahe 
passible E proMr scruEiny by Hw Congress or other dul^ auihorizcd a^erveies of the 
GcvcTnni^t;;;^ protect the fiiWlncial. Jegnip ond other dEhls of the GovetnmOol and 
psrsongyJi&t^affcotcd by the Oovenmicni's actions; e) document the formolaiion and 
_e^L^^Q]^^D]]C3cs and decLsioAS atvd the (akirig of necessary ectionSp inDluding 
[ftlC^ns and. conimtEmcnls reached orally; and f) document important 

inceii3sgfi.5 Biflsod OEi tlw facts in this cascj th? Agency was not 
ratain the videotope recoidJng puraiiani to either NARA^s 

this case liotii 
violation of Hk 

Federal Stf^^fj^ase, the decision no< to ineding was made by 

ihc Chief oftStdDy1& To ita-(b[atjihori2fid 

tn coaelosion, n|itJ^|4i5^ction to 

appropriate to doo^fbut knCi law or polby 

^etmin^E prior to the meding 
recordini does uni 
Old lhal must be creeCed ILnd 


leqi 

fcguiaTipit^ 
one in Wl^^l 


lOCOudcd. Rather, the 
appropriate for Kcotdmg.^g^ 
or legutaJiDTy reqdrements 
appropriate for the A gency 


Issue 2: the vldecytape nuee^f stai 


Non-record maleritle are Lf>S. CovcnirnEi 
cKctuded from the legal deftrdlion of recai 


meeting be 
not 

]i WHS 


this nonrecord material need noit be retained. 


jiMy be 
ageocy or the 
r«coids.7 


□f recoid stHius previo^ 

I ) Ex tra copies of docl 

flodofproce^ 
preserved satcly for^fl 
of cojTcspondente, dr 
action is rccord^^l 
agencies only wilh tln!;^ 
■to act for the agency on- 


[■30 IJs either by fbiting to med 
by foilling. under one of 
^.ed onJy for convenience of 
d^3) Library and museum 
pr ^liibitian purposes, 
t^is, and other 
K Jy^Omecord jimtenaJs 
head of the 
ning to agency 




S3« CFR|im.42<aL 

d These other argument; are pmsentod here as altematives. 
sUonge^ arguitient. 


■v°> 

However, argument 1 IS (he 


7 315 CFR 1222-43. 
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ihc conduct^ 
Federal fetot^Q 


As diffcussed in issue number ] , the videotape did not meet the staiutmy defimtirm of 
recard. In addition, it might meet one of ihc si^tocy CTclusPons inesmiwh as no 
admiiLLStralive Action l^en during ihc meeting. NDmecoid materijl^ ^nuld be 
dc^j^ ^5?^^ fWD longer ueetfed for refereneCr NARA's approvaJ is not required lo 
d eslroy^^clfjTi^ ri a I s . S 


--7 

:T^eT^bdt3EFf^n he cunEtrued as '"j iersniuji I ."' 

^ ^ 

PcJson^yaa^s'^j^^icShjpitiijy milcrials, or other reagnn abj^W grcgaldc portion 
dicreof of^^flptat^E^Wdobblic ch^rFoclor that do not reJat^^^gr h^ve an ue 


PersouaJ papers are 
it o'^feed by the Govemm^ 


upon^ 
&om the dcfijiition of 


In determining ihgLtttg^vi 
madiC Ljpen constde^ti 
of the leoard- In Ruren'i}^, 
of Columbia Ciieidt set fo^ 
personal record or an ageno 
ihe creadon, possession, coni 
each fftctor in turn. 


s not an Agency record, suc^^ir^i nation musi be 
of the CLPcmistances ibc creadcin 

fflc. V. Dfpatimefrt of the District 

I Ibr agencies to Msess whetiiera ^fe^r d is e 
csi focuses on a variety of faetoE^otTounding 
document by an ageiicy. 1 1 I will look al 


1} Creation; Was the document ci 
agency matedaJs, at agency expense? 
Agency employecK "vnlh agency maimi 


2 ) Content - Docs the documecit contain 
personal as well as official business Informal 


cy employee on agency time, with 

i otToneously emnled by an 
nsc. 


S 

published 
St36 CFR 


qribnnatian? Docs it contnin 
^t^^ocumenL contaifis 

■iA 

^ vW 

A Rjecords ManagBni-^RwI^>^^20t>0 web cdhion 
CJl ■^_ ^ ^ 


10742 FOd im CD.C ar.l9S4). 


1 1 There is no provision contained in either the Fedetal Rccoitlis Act;^ U.k^ &^10I et 
icq. or the Records Disposal Act, 44 U.S.C. & 3301 et seq, that provid^^^ther^b ^gicas 
or implied private right of action. Thus, private iudividu^ have no ie^ right to iiEe a 
lawsuit Liud-^ either of ibeSc statutes. Since the Freeduiu of [nformaUun Act, 5 U.SrC- 
§552 utilizes the statiitory defLuition fnr record under the Federal Records Act, many gf 
the FQIA ca^ cart be analogized heie. 
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3) Purpose -* Was iht document CFcatcd solely for an individimJ employK's pmoiwl 
COQvcniatCc? AltemaJlivcEy, (O ^at «flinE iE creatMl Jo faotJilalc agency busdneas? 
Ho^ it was cironooLisEy ereftted- [nsEcad, its cfcation tundenid a^eaicy busiaess. 

4) DisLnJju^^'^Was nhc d&cuinenL distribaJliMl to anyone eJsc for my reason, such as for 

How wide whs Ove circulattop? No, tbe videotape was nOl widely 

^ ^ 

5) the documcDrs author aomally use ii lo conduct agency 
The videotape was not osed to conduct agency business aid 


others di^^^fusaS^ ^ 


official agency 


^r"s possession dr Was it placed in an 
Ifiaal agency file. 


7) DLsposition - Was Lh^K^iiek*^tb( 
dLscrettun? What was 
nol videotaped. 


: to dispose of It as hh persormt 
iJlM? Ord^rity, mecliiigs of this Idnd are 


B). CdnErot - Has the agency 
document through appltcable nt^tclSns^r''ifefrasit?. 
requiring the documenl U? be cincaie^ifae^s^pLaDB? 


creaic the document 
employee. 

4k 

95 Segregation -1^, 
document frum o^^'- 


tional, controP^ over the 
[Ul alion*? Did It do so by 
.e Agency did not intend lo 
oeat^Mtbe direction of an errajit 


ical way^ personal iidormadOo in the 


ICl) Revision - Was Uw dtjlg|SiieuE rcvt^i^?^^ti:^^,^faci for recoid-kecping 

In sum, delennSiiHdons as to whcth'^pjajnculardaCLi^jiiftc&^ri^crEy be regarded as 
"personal rccotds'^^ mnsE necessarily be made on a case^-&M aocorditig to a 
careful weighing of hEI rcEcvant considerations. Wltete ar^^^^f^t^miucs that ils 
employee's creation of a document cannot “be atirihuted can property 

refhsc to treat the dncumoni as an “agency recojti" icsponsifee^lja^Al^ucsl-lS 
Materials assume rbcoid SEatkis when i3ie agfiKy asserts wntrathiS^ W^l^thcir creatiun 
or ncicncion. The POIA requires that an Agency disclose 1hftse"^d^i%3'^ich the 
taw jec^uires for the agency tn prepare- or which the agency has dSl4d3 
reasorwto cteate.^lS ^ 

y,'’ ^ ^ 

\2 Bureau <tf Nnliofiai AJJhirs, /nc. V. UiiitiiS Smies Deparimeiti af Ju^cc, 742 F.^d HS4 


(D.C. CIr \9U). 


13 i^LRB V. Sears, Rceba^k ^ Co.. 421 U.S. 132, Ifi 1-62 <1^75), 


5 
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Li the ins^E tfise, the Agsicy did not assert tonlmJ, by nsqufring its cteatbn gj retenUon.. 




iLfOgLO^g S fJUJtOFV definiEian aF ^'r eco rd” it was n nl v a "^empprarv 
.b ^Miroved . 

% O 

j'^rd, it ^ mcrclly a (emposraiy record, A temporary record ii gne 
by the Archivist of t!ie Uaited Stales to have insuffleient 

by N ARA . Agencies 
OeofliaJ 


or transferring 
Sdicdiifc NASA 
NASAs's process 


1^4%* 

A.^ 

wl 1 i c I 

vafue (ofkf^bafe dfoui^t stflEidards) lo wafrant its 
must sec^ f^Kg^pproJ^ of a Ttcards schedule or 
Records destroying any 

pemianfititr?^r£jd^m^J4 NASA's 
Procedural Rc4w^«S)M£fq^4I JD, Section 
for dLspositiE^ 

Pursuant to NASA’s RcS^gpo^^ti^^chedule, records of top mana^d Sfe ol oHicials, 
mcludiiig the O(!foc gf th^35|i™trai^ that contain suhstanlive mfcmlS^iiiay net 
be consirued as temporary. to nomuhstantivc mfonnation, 

materiat containing no sijbsEa^4 x^^f ogEHi^D may be deftroyed. However, routine 
material regarding ihc daily acfi j^ft o ^ c jaflice of the Administtator may not be 
Kinsm*ed. as lempgrary and may Consequently, this argument ts not a 
viable one. -l 

Cqncinsjff j^ 


In conelusioD, the videotape did not meet 
erroneously created. There wes no legal 

of ihc Agency to d 


sj&n^ofC^ a '^Federal record'' as it was 
nt^a^y record be created and it 

^ ^ ^ ^ 


14 36 CFR 1 1220 . 3 B 




iS NASA Records Rctcnlagii Schedule 22 fa.)l5 categorizes “recgid? gf official 
meetings'' as j^rmajicnt records (hat may ng| be deslnoyecL 
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Subject: <no subject> 

Date: Friday, April 27 , 2007 4:03 PM 

From: Morrell, Paul (FIQ-AAOOO) < Paul.Morrell@nasa.gov> 

To: "Falcon, R Andrew (HQ-MBOOO)" <r.a.falcon-l@nasa.gov> 




Ill 


Letter /Paragraph One: 

“copies<^ tl^v^eotapes of your meeting. ..were destroyed, apparently at the direction of 
P^r'©^ 0 i^]jl,^J 0 uO;hief of staff, and Michael Wholley, NASA’s general counsel.” 

T%%%\ 

• TJie c^ie’^^^^f^Jlected copies that were made at headquarters and, at tlie 
su^|)es1^^^tli^^ee-nqral counsel, turned the recordings over to the general 
coun^h mt o^ect anyone to destroy any recordings, 

• The gene^r^|>ui^l,^li@^ng the recordings had been made contrary to tlie 

direction were not agency records, made the decision to 

destroy them % 

Letter/Paragraph Two: ^ O 

“According to information recei'^d staff, you planned this meeting to 

inform the OIG staff of the action^^u"^7^ta^ng to discipline Robert Cobb, NASA’s 
inspector general, in response to a rdj^Orf^m^^resident’s Council on Integrity and 
Efficiency concerning allegations of mfeo€iufef:by4di. Cobb.” 

%%%'o 


Response: 


nse: ^ ^ 

The purpose of the meeting was spelldd^u^^ ad^ministrator’s March 14 letter 
to Clay Johnson. The administrator wrot^^^vf^lf^ghedule a meeting with tlie 
employees of the NASA Office of InspectooG^fra|>|d|^form them that 1 had 
reviewed the ROI and I have taken the actioHj,tn^t n^elie.^ are necessary to 
address the ROI’s findings. Such a meeting opportunity to 

listen to any concerns that may exist among tlie^m^toofto Egress my support 
for a strong and effective Office of Inspector Gen^ll^ ^ ^ 

This purpose was reiterated on April 23 in paragraph t^d^gr to Chairman 
Miller ^ 

The administrator does not have the authority to discipline ^ie^^s March 
1 4 letter to Clay Johnson in which he requested concurrence fcbm th^^airaian of 
the PCIE for his proposed actions.) Q 
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Letter/Paragraph Three: 


. .you apparently used the meeting - at which Mr. Cobb was present and appeared 
beside you ^Tt^iMisagree with the PCIE report’s findings and to state that, in your opinion, 
Mr. Cobb h&n^^abused his authority and had done nothing wrong.” 

^ O "Px rj 


^ Si ^ ^ 


^^bc^Wp^f^^P^^iittee did not find any violation of law, rule or regulation, or 
gn^s'^iisj;0aim^ifeit, or gross waste of funds. 


t nopirr^^c^n^hej^eeting di^ 


At , 

IC’s fi^n^'^ 

Wlien 

and the Inte^it; 
regulation, evideni 



did the administrator express disagreement with the 


,_^the administrator said the Report of Investigation 
.^.^^nclusions pointed to no violation of law or 
of Jacfeqfintegrity or actual conflict of interest. 

%- 

• Griffin said the IC re^t f&e®e,oT^erns in his mind about management and 

supervisory issues relati^tdJCohb S|d that was the basis of his proposed actions 
to the chairman of the PCfE^ ^ 

• Because the conclusions poin^ l^^o^^olStion of law or regulation, lack of 
integrity or actual conflict of int^^^i^fii^re commended actions do not 
include removal from office. 

<J 

• Wlien tlie administrator addressed th^j was in the audience seated 

with his senior staff. He did not stand n^t^^tl^'.ad^iinistrator. 

Letter/Paragraph Four: 

% % ^ ^ 

“We have been informed that it is a standard practice when tl 3 |^©lG^feff are called to an 
“all hands” presentation, as they were by a inemorandurnTfoi^hSm^J. Howard, the 
deputy inspector general, to tape the presentation so that sta^n^^^t^alce the 
original meeting can later view tlie proceedings. Copies of th#vidtoc&t wire made by 
the video services at the Centers and perhaps at Headquarters Subsfeuent to the 

meeting, it appears tliat directions went out from your Chief of ST|ff, a|)pSfenn>in 
consultation with your General Counsel, that all copies of the tape slioii^,fe^Fe&:jed to 
NASA video services and/or headquarters for destruction,” 

% %% 

Response: ‘fS‘ 


• The meeting was the administrator’s meeting. He said he would hold this meeting 
in his March 14 letter to Clay .Tolinson. 
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#25 

Donovan, Catherine (HQ-IVIAOOO) 


Moore, Sheva (HQ‘NB050) 

Friday, April 27, 2007 12:15 PM 
Sefton, Keith Thomas (HQ-MAOOO) 
^AJASA TV/ Video 

. C'^SQfton.doc 

%%%%% 


sefton.doc ^ ^ ^ 

Mr. Sefton, 

I'm following through concern ^^^iosed is a letter to support your investigation. 


_ Sheva Moore, NASA TV 




<3k^ 




^ 4a lP 

\ 4 a 

\\%% 

% 
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April 27, 2007 
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#26 


Message 


Page 1 of 2 


Whoiley, Michael C. (HQ-MADOO) 


'^iMOOO); Whoifey, Michael C. (HQ-MAOOO); Sharp, Jason Scott (HQ-NBOOO) 


From; Selton, Keith Thomas (HQ-MAOOO) 

Sent: Friday, April^.^7. 2007 4:22 PM 

To: Moul^Cf^^^{HQ-NAOOO) 

Cc; M!^lf:>a^%W^OOO);Wf 

Subiect:'^^0^^^ 

% 

jJ VARNING I . — WJ;si?^o^i^^i^^ontatns pr*e*decislonal, sensitive or unclassified proprietary 
information antf^n<jo1^il^o1^6r non-public information. Recipients are not authorized 
to forward this 1,^1 vidua! s not having a “need to know” within NASA» or 

to persons outsid3^A^A<^^o%fhe express written consent of the sender. 

DlS CiPLINARY distribution or reproduction of this information 

to or by unintended r%ip^^jn.^uti^g but not limited to non-NASA recipients, may 
also be unlawful, lndivldt?al^Yf&rf^^uch unauthorized distributions may be subjectto 
criminal prosecution, dlscrpli^r^^r^tf^ administrative action (s) m appropriate 
situations. ^ 

This document, including any attach me|fe,^nfewn^|brrnatlon that is confidential, protected by the 
attorney-client or other applicable privtle^s^^ ccfeS^tes non-public information. It is intended only for 
the designated redpjent{s). If you are r^pient of this information, pfease take appropriate 

steps to destroy this document in its entiret:^j^nd^no1il?]tt^^^sender of its destruction. Use, dissemination, 
distribution, or reproduction of this info rmatr^ b^jtn ^e ndted recipients is not authorized and may be 


A dual medium was used; VCR tape concurrent wr^ 0^D(^t:||j'der. By practice, once 
the DVD Is found to be "good," the VHS is erased. T#je"Sy!3^h0, ( 0.07 was found to be 
good, and the VHS tape was erased. Both tape and DV^^^et^e^rded on "dumb" 
machines - i.e. not like a TfVO, and not on a recorder medium in, 

product out, machine empty situation. 

Mike Wholfey is the only person who cart answer how dispo^ip^, 9 f^e'^^Ds occurred, 
and he is currently still on the Hill. ^ 

O 

I am providing these facts directly, cc Paul, as I am not a 'Veiease'^;iM#iorjtyQ,n the facts 
as I know them - you all will have to sort out what to release and 

Sincerely, 

Keith 


David 


From; Mould, David R. (HQ-NAOOO) 
Sent; Friday, April 27, 2007 4; 07 PM 



Message 


Page 2 of 2 


To: Sefton, Keith Thomas (HQ-MAOOO) 
Subject: FW: FOLLOW UP 


Keith, do you know the answer to this? Thanks 
David 

From: Brian '^^^[n^ilto^berger@hq. space. com] 

Sent: Fric& A%il%2^^2 PM 

To: Mould, i^id^ 

subject: 

What was the rec^^iri^^ - video tape or DVD? How were the recordings disposed of? Thrown in a 

trash can? Put thro'^ ^hf^V^B']^^ed? 

From; Mould, DaI®jRt^|t{^VAWyKP3iIto:david, r.mould@nasa.gov] 

Sent: Friday, April 

To: Brian Berger ^ ^ 

Subject: RE: NASAIG 

Brian ^ 

Will call you in a bit. Thanks. ^ — 

David 










From: Brian Berger [mailto:bberger@hq^a'ce.i 
Sent; Friday, April 27, 2007 9:42 AM C 

To; Mould, David R, (HQ-MAOOO) 

Subject: NASA IG 








David; 

Two questions and a request; how did NASA accidel1|aH 
did the meeting take place? 

Secondly, I would like to taik to Mike about the meeting. 



^ _ Griffin's meeting with Cobb? When 

^ w w 

■K'' ^ * 


My deadline is noon today. 



Subject; Draft letter 

Date: Friday, April 27, 2007 4:56 PM 

From: Andrew Falcon <r.a.falcon-l@nasa.gov> 

To: Paul Morrell ^aj|yl.Morrell@nasa,gov>, Keith Sefton <Keith.T.Sefton@nasa.gov> 
Conversatioji>Qpf4^^|etter 


rx ^ 


See attache-% 'Q, CX -JA -7% 




Andrew 
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WhoHey, Michael C. (HQ-MAOOO) 


From: Wholley, Michael C, (HQ-MAOOO) 

Sent: Saturday, April 28, 2007 10:38 PM 

To: Howard, Thomas J. (HQ-WAH10) 

Cc: iSefton. Keith Thomas (HQ-MAOOO) 

Subject: Copy of IG meeting 

O ^ Ip 

To.. 

Thanks. I sleep tonight. 

&e of "stupid pills ! 

- 

Michael C. Wholley,-* 

NASA General Counse^P- O 

202 358 2450 Q. Q. O' ^ 



Michael C. Wholley ^ ^ 

NASA General Counsel ‘ -f' ^ 

300 E Street, SW 
Washington, D,C, 20546-0001 


have throwi!)^w^ , ^ 




TEL: 202-358-2450 


FAX: 202-358-2741 




(HQ-WAHIO) 
(HQ-MAOOO) ; 


Original Message 

From; Howard, Thomas J. 

To: Wholley, Michael C. 

Sent: Sat Apr 28 18:26:36 2007 
Subject: Re; Copy of IG meeting 

Mike, 




Seftor^Kijthrtrh&as (HQ-MAOOO) 

HTe have put out a request for ail records related^o^he^f^j, which I believe covers all 
medium, but on Monday I will reconsider with our U^nSjei!)^ modify our request as 
approipriate . Thanks for the suggestion. Have a Tom 

! WARNING ! This email including any attachments is in-tfene^ed^i^^^for authorized 
recipients. Recipients may only forward this informatioaAa^|^T:fe];^a:]Azed. This email may 
contain non-public information that is "Law Enforcement S'^^i^iV'^ "^*<Sensitive but 
Unclassified, " or otherwise subject to the Privacy Act ancPpr^xegCl a®d other applicable 

■ &£id clearance, 

-tfeTis 


privileges that restrict release without appropriate legal 

Accordingly, the use, dissemination, distribution or reprodubed-O^iAoV _ 

by unauthorized or unintended recipients, including but no^LilSitl^ i 

- - •R O, 


recipients, may be unlawful. 

Sent from my BlackBerry Wireless Handheld 


information to 
non -NASA 

7^0 

(S> -p 


% 


Original Message 

From: Wholley, Michael C. (HQ-MAOOO) 

To: Howard, Thomas J. (HQ-WAHlO); Sefton, Keith Thomas (HQ-MAOOO) 

Sent; Sat Apr 28 17:52:10 2007 
Subject: Copy of IG meeting 

Torn/keith 

I am beating myself up over this issue. I really regret that in trying to keep it a 

1 
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"closed" meeting and not thinking through the political ramifications of ray destroying the 

discs, I have now put the Agency to a hutculean task. My bad Pure heart, empty head! 

In any event, as I was thinking over my appearance yesterday on the hill, it occurs to me 
that MAYBE and HOPEFULLY somebody at one of the centers had one of those little 
microcassette recorders and may have the audio portion. I cannot recall whether the notice 
to the field about trying to find a copy, taut if we haven't asked foir an audio recording, 
we should. I hope, Tom, that one or more of the IG attendees may have recorded it and 
would be willing to^.tep up to the request. (As an added bonus, I would fly at my own 
expense to wherev,^ ■•^ey are and fully detail their car !!) I wish I could "unring" that 
bell. Huge "sigi)'' 

Mike ^ \ . 








Michael C. Wfj^ 

NASA General 

202 358 2450 ^ ^ ^ ^ 

-a ^ 

Michael C. Wholley^p 'P 
NASA General Counse^^ ^ 

300 E Street, SW Q. Q, V Q, 
Washington, D.C. ^ O ^ 


TEL: 202-358-2450 


FAX; 202-358-2741 






-2- 




%>Vo 




"0, A % 'd 

‘■'i 

Vo, 






2 
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#28 

Donovan, Catherine (HQ-MAOQO) 

From: Howard. Thomas J. (HQ-WAHIO) 

Sent: Saturday, April 28. 2007 7:27 PM 

To: Wholiey, Michael C. (HQ-MAOOO); Sefton, Keith Thomas {HQ-MAOOO) 

Subject; Re; Copy of IG meeting 

Mike. < 

We have put^utC^ all records related to the VITS, which I believe covers all 

mediunif but^^ vJ^l reconsider with our Counsel., and modify our request as 

approipriate. suggestion. Have a good weekend, Tom 




i WARNING ! 

recipients. ? 

contain non-public 
Unclassified,” or 
privileges that restrj^7&^( 
Accordingly, the use, 
or by unauthorized or 


P any attachments is intended only for authorized 
forward this information as authorized. This email may 
fi» is "Law Enforcement Sensitive, " "Sensitive but 
£^^to the Privacy Act and/or legal and other applicable 
wr^Eiout appropriate legal authority and clearance, 
r^'^pstribution or reproduction of this information to 
including but not limited to non-NASA 


recipients, may be unlawful. 

Sent from my BlackBerry WireleS^HS^I^^ld’^. 

%X%\ 

Original Message \ .<s ^ 

From: Wholiey, Michael C. {HQ-MAGOO^*^ ^ 

To: Howard, Thomas J. <HQ-WAH10) ; Seffl83sh.^J^tl^homas (HQ-MAOOO) 

Sent: Sat Apr 28 17:52:10 2007 H 

Subject: Copy of IG meeting ^ 

A 'V V- 

Tom/keith ^ 

I am -beating myself up over this issue, I that in trying to keep it a 

"closed" meeting and not thinking through tK§J|^^^Oc^!^ramif ications of ray destroying the 
discs, I have now put the Agency to a hurcule^l^l^ M^^ad. . . . . Pure heart, empty head! 
In any event, as I was thinking over my appeai^ce^d^lmay on the hill, it occurs to me 
that MATBE and HOPEFULLY somebody at one of one of those little 

raicrocassette recorders and may have the audio ?^not recall whether the notice 

to the field about trvino tn find a onnv. but if f,-ii an :anHin T-onninHi nn 


raicrocassette recorders and may have the audio 
to the field about trying to find a copy, but if 
we should. I hope, Tom, that one or more of the IG (|Jt 
would be willing to step up to the request, (As an 
expense to wherever they are and fully detail their o 
bell. Huge "sigh" !! 

Mike 


Michael C, Wholiey 
NASA General Counsel 
202 358 2450 


Michael C, Wholiey 
NASA General Counsel 
300 E Street, SW 
Washington, D.C. 20546-0001 


?^^not recall whether the notice 
teeji^^^ked foir an audio recording, 
end^j^^'TOgy have recorded it and 
would fly at my own 
ft I could "unring" that 

% 


TEL; 202-358-2450 


FAX: 202-358-2741 
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From: Berger, Fred (HQ-LD070)[lnDyne, Inc] 

Sent: Monday. April 30, 2007 4:58 PM 

To: Sefton, Keiih Thomas (HQ-MAOOO) 

Cc: Stewart, Harold E, (HQ-LG020); ‘Sefton, Keith (ksefton@hqnasa.gov)'; Japngie, Len A. (HQ- 

-1^070)[inDyne, Inc]; Newell, Les (HQ-LD070) 

Subject: ^ RE: April 10th Recordings 

Keith, 

Per your request Ifeefeah^expianaljOn of what happened regarding the recordings at the Centers: 

At about 8:15 a.m, oKBW^ne^ay^^^pnl;;^ 1 . 2007, I received a call from Paul Morrell, During that phone conversation Paul 
asked me to contact m^oc^dp^arfe><^t fjpe Centers to find out if those who recorded the meeting still had their recordings, 
or if they could retrieve to ask them to erase videotapes or shred DVDs of their recordings, 

I contacted all the video tel^So'r^r^^n^oo^ators and operators at the participating sites and 1 found out that only a 
few sites had recorded the rr^tirt^ t^se^n^id record the meeting eventually told me they either still had the 
recording, in which case they or shredded the DVD recordings without having given them to their 


Customers, or that they retrieve^h& 




fhen erased the tapes or shredded the DVDs. 




Sefton, Keith Thomas (HQ-MAOOO)^ ^ ^ 

Monday, April 30, 2007 6:56 AM ^ ”7 

Berger, Fred (HQ-LD070)[InDyne, Inc] ^ ^ 


Stewart, Harold E. (HQ-LG020); Sefton, I 
RE; April 10th Recordings 


Mr. Berger 




(With, of course, the concurrence of your COT^^ljdl^^p^Cully not as an unreasonably long 
tasking) Would you mind setting forth in your ov^ \^rd|>tn^exact chain of events concerning 
the recall and destruction of recordings made at of the April 1 0th ViTS? 

It would be helpful to receive this recap today, if that i^ll"^i^.bf^ 


Thank you, 


Keith Sefton 


Berger, Fred (HQ-LD070)[InDyne, Inc] 
Thursday, Aprii 26, 2007 2:'I2 PM 
Stewart, Haroid E. (HQ-LG020) 

Sefton, keith Thomas (HQ-MAOOO) 
April 10th Recordings 


' 5 . 

a 

'&/o. 


Harold, 

The NASA Headquarters Video Teleconferencing Service (ViTS) uses two means to record conferences on Customer 
request. 


We use a COTS Samsung DVD recorder, model DVD-RISO. This machine uses DVD-R or DVD-RW video disks only. 
This machine has no resident storage capability (no internal hard drive or other memory device) and it cannot retain audio 
or video program content. 

1 



We also use a standard JVC model SR-S365U VHS video tape recorder for back-up recordings in case a DVD recording 
is faulty. This machine also lacks an internal memory capability to store program content. 


Our procedure with the recordings is as follows: After a meeting has been recorded, the DVD recording is checked and, if 
it is not faulty, it is provided to the person who requested the recording. Then the videotape is returned to stock for 
erasure and reuse. That is what was done on April 10th with the videotape used for the conference in which Mike Griffin 
talked to the IG staff. > 


Please contact me if ygu i^eferther information. Fred 

.**.*************,^**4^*^.*^*V^. 


^^nferencing Service is in room CD-61. 


The NASA Headqq|rterii\ 

The HQ1 Room s^ts^ 

The HQ2 Room seyt^Uf 

For tours or other service^ 

Office Phone 202-3^0l46 O . ^ 

ViTS Scheduling 202-35’gSg7^ ^ ^ 

Office E-Mail vits@hq.n'^^.§^S^ ^ 
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#30 

Donovan, Catherine (HQ-MAOOO) 


From; 

Sent: 

To: 

Subject: 


Sefton, Keith Thomas (HQ-MAOOO) 
Monday, May 07, 2007 9:12 AM 
Donovan, Catherine (HQ-MAOOO) 
FW; April 10th Recordings 


One more 1 


idWlVE]; Mongalier, Melissa X (GRC-PBMO)[NCI] 

- 


Newell, '§^ 9 n^ith (ksefton@hqn3sa.gov)’ 

RE: April lO^ORe^rdin^^^ ^ 


(MSfC^NM04AA02C)[ HONEYWELL] 

Tues^y, 

Berger, ^d'^Q-l^7OTIn[fe Inc]; Stewart, Harold E. (HQ-LG020); Sefton, Keith Thomas (HQ-MAOOO); Schultz, John J. (ARC- 

B()[PLAN(^ERS«DOLp“^^ 

Cc; 

Subject: 

O 

Fred and all, ^ 

The video Tape ( VHS) I used i^'^fejoF^t^ack to me by Karen Vansant of the MSFC IG’s 
office the very next morning aff§gf^^r&orded. Karen witnessed me as I took the tape out 
of it's case, laid it on the concrete^loG^irpM^equipment room and hit it several times with a 
piece of oak trim that is approximal^ly'^^A^ The tape burst into many pieces and the 
actual tape itself was cut and torn in fen'^Wa&siJtt then placed it in the trash can here in my 
office. That afternoon, I took the trasn^i^ t4t£&y^CK bag in a knot, and placed it in a larger 
;anister in the hallway of my building. Thd^tw^-^^i^arried out by the cleaning crew to the 
dumpsters outside of building 4200 at the lo^iFig^^^k^It is long gone. 


Mike McDonald / MSFC VITS 


From: 

Sent: 


^ ^ Ojk 

Berger, Fred (HQ-LD070)[InDyne, Inc] ^ vV 

Tuesday, May 01, 2007 9:46 AM Q 

Stewart, Harold E. (HQ-LG020); Sefton, Keith Thomas (HQ-MAOOO^JScfiLflk J^jrARC-EX)[PLANNERS COLLABORATIVE]; 

‘ ■Nf^0^p2t^.HO|^^YWELL] 


Mongalier, Melissa J. (GRC-PBMO)[NCI]; McDonald, Mike T, (MSFC- 
Newell, Les (HQ-LD070): 'Sefton, Keith (ksefton@hqnasa.gov)' 

RE: April 10th Recordings 


Subject: 

Harold, 

I will forward your request to the three ViTS Coordinators at the Centers wher^^e vvas recorded on videotape. 

To: John Schultz. Ames Research Center 'V 

Melissa Mongalier, Glenn Research Center 

Mike McDonald. Marshall Space Flight Center -K'' 

Q ^ 

John, Melissa, and Mike, r 

If possible, if you still have the videotape you used to record the April IDth IG ISSUES ViTS conference, please FedEx 
your tape overnight (retain the Tracking Number) to: 

iustin Jackson (256) 544-8474 
MSFC AS-50 
Building 4200 
Huntsville, Al 35812 


1 



If you cannot ship the tape, please explain why, Thank you, 
Fred 


Stewart, Harold E. (HQ-LG020) 

Monday, April 30, 2007 7:55 PM 

Berger, Fred (HQ-LD070)IInDyne, Inc]; Sefton, Keith Thomas (HQ-MAOOO) 
Newell, L€5„(HCgLD070); ‘Sefton, Keith (k.seFtDn@hqnasa.gov]’ 


Fred. 




Would it be possibt^o'^v^e teleconferencing coordinators ship the erased videotapes to me so that I can have 

them forensically ex^pin^? ^ ^ 


If so, my address is: 


Harold Stewart 
NASA HQ 
300 E Street SW 
OSPP Suite gR82 
Washington. DC 20546-0001 


V. ^ q, 






Vc 





125 


#31 

BART QCiRDON, TENK' ESSES 
CH AIRMAN 


RALPH M. HALL, TEXAS 
BANKING MEWdEfi 


U.S. HOUSE OF REPRESENTATIVES 

COMMITTEE ON SCIENCE AND TECHNOLOGY 

SUiTE 2320 RAYESDRN HOUSE OFFICE BUILDING 
WASHINGTON, DC 2051S-0301 
(202) 225-6375 
'ITY: (202) 226-4.410 

hf.p^/'sdensc.housE-eov 


April 18, 2007 


Dr. Micliael Griffin 
Administrator 

National Aeronautics and Space Administration 
300 E St, N,\V. 

Washington, D.C. 20007 

Dear AdniinislTaior Griffin; 

I have been infonned that on or about April 10, 2007, 3^011 addressed the employees of 
NASA’s Office of Inspector General (OIG). This purpose of this meeting was to discuss the 
implementation of the management actions you had proposed in response to a report by the 
President’s Council on Integrity and Efficiency (PCIE) concerning misconduct allegations 
against Robert Cobb, NASA’s inspector general. 

It is our understanding tliat your presentation and the follow-up questions and answers 
were videotaped so that they would be available for viewing by OIG staff at headquarters and the 
NASA Centers who might not have been able to attend the actual event. However, we have also 
been told that, after the videotapes were delivered to the Centers for viewing, someone at 
headquarters ordered that they be returned and'or destroyed. 

As you know, the Committee, pursuant to its autlioriw under Rules X and XI of the 
United States House of Representative-s has been reviewing the PCIE report concerning Inspector 
General Cobb and the follow-up acrions being underta.ken. It is imperative that no agency 
records, as defined in the attached Appendi.x, related to the Committee’s investigation be 
destroyed. I also must remind you that underlS U.S.C, 1505, it is a criminal offense to obstruct a 
Congi'essional investigation. 


Therefore, by this letter, I am requesting that you provide to the Committee a copy of the 
videotape of the April 1 0 presentation, and any otlier records related to the videotape described 
above to the Committee offices in B-374 Rayburn House Office Buildin.g by Fridav. April 20, 
2007. 
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Di. Griffin 
Page 2 

April 18,2007 


If your staff lias any questions or needs additional information, please contact Dr. 
Dfm Pearson, Staff Director of the Investigations and Oversight S ubcommittee, at (202) 
225-4494. 

Thandc yon for your prompt attention to this matter. 

Sincerely, 

B.RAD MILLER 
Chainnan 

Subcommittee on Investigations and Oversight 
■Cc: The Honorable F. James Sensenbremier Jr. 
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ATTACHMENT 


1 . The leTTTi “records" is to be construed in the bj'oadest sense and shall mean any 
written or graphic materiah however produced or reproduced, of any land or 
description, consisting of Qie original and any nonhdentical copy (whether 
ditferent frain the original because of notes made on or attached to such copy or 
otliemise) and drafts and bodi sides thereof, v/hether printed or recorded 
electronically or magnetically or stored in any type of data hank, including, but 
not limited to, the following: con'espondence, memoranda, records, summaries of 
personal conversations or interviews, minutes or records of meetings or 
conferences, opinions or reports of consultants, projections, statistical statements, 
drafts, contracts, agreements, purchase orders, invoices, confiniiations, telegraphs, 
telexes, agendas, books, notes, pamphlets, periodicals, reports, studies, 
evaluations, opinions, logs, diaiies, desk calendars, appointment books, tape 
recordings, video recordings, e-mails, voice mails, computer tapes, or other 
computer stored matter, magnetic tapes, microfilm, microfiche, punch cards, all 
other records kept by electronic, photograpliic, or mechanical means, charts, 
photographs, notebooks, drawings, plans, inter-office communications, intra- 
office and uitra-depai-tmental communications, transcripts, checlcs and canceled 
checks, bank statements, ledgers, books, records or statements of accounts, and 
papers and things similar to any of the foregoing, however denominated 

2. The terms ‘helating,” “relate,” or "regarding” as to any given subject means 
anything that constirates, contains, embodies, identifies, deals with, or is in any. 
manner whatsoever pertinent to that subject, including but not limited to records 
conceming the preparation of other records. 
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DA;1T qOROON, TENNESSEE 
CKAIHMAN 


RALPH m. HAU„ TEXAS 
ranking MuMBeR 


U.S. HOUSE OF REPRESENTATIVES 

COMMITTEE ON SCIENCE AND TECHNOLOGY 

SUlTi: 2320 RAY3URK HOUS£ OFFICE BUILDING 
'WASHINGTON, DC 20?/i5-63D1 
(202) 225-637E 
TTY; (202) 22&^t'!l10 

rrapV/scierjcc-.houEE.pov 


Apri] IS, 2007 


Mr, Robert Cobb 
Inspector Genera] 

National Aeronautics and Space Administration 

Code W 

300 E St, N.W. 

Washington, D.C. 20546 

Dear Mr. Cobb: 

1 have been infomied that on or about April 10. 2007, Michael Griffin, Administrator of 
the National Aeronautics and Space Administration (NASA) addressed the employees of 
NASA’s Office of Inspector General (01 G). The purpose of the meeting was to discuss the 
implementation of the management actions Mr. Griffin had proposed in response to a report by 
the President's Council on Integrity and Efficiency (PCIE) conceniiiig misconduct allegations 
against you. 

It is our understanding that Administrator Griffin’s presentation and the follow-up 
questions and answ^ers were videotaped so that they would be available for viewing by OIG staff 
at headquarters and the NASA Centers W'h.o might not have been able to attend the actual event. 
However, w'e have also been told that, after the videotape.s w^ere delivered to the Centers for 
shewing, someone at beadquailers ordered that they be returned and/or destroyed. 

As you Icnoiv, the Committee, pursuant to its authority under Rules X and XI of the 
United States House of Representatives has been reviewing the PCIE report and the follow-up 
actions being unaeitaken. It is irnpenitive that no agency records, as defined in the attached 
Appendix, related to the Committee’s investigation be destroyed. I also must remmd you that 
under! 8 U.S.C.ISOS, it is a criminal offense to obstruct a Congressional investigation. 

Therefore, by tills letter, ] am requesting that you provide to the Committee a copy of the 
videotape of the April 10 presentation, and any other records related to the videotape de.scribed 
above to the Committee offices in BG74 Rayburn House Office Building by 'Fndav April 20 
2007. 
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l\4r. Cobb 
Page 2 

April ] S, 2007 

If your staff has any questions or needs additional information, please contact Dr. Dan 
Pearson. Staff Direc1.or of the Investigations and Oversight Subcoinimttee, at ('2021 225-4494. 

Thank you foryoui' prompt attention to this matter. 

Sincerely, 

i/iA — 

BRAD MILLER 
Chairman 

Subcommittee on Investigations and O/ersight 
Cc: The Honorable F. James Sensenbreriner Jr, 
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ATTACHMENT 


1 . I’he term ‘Tecords” is to be construed in the broadest sense imd shall mean any 
written or gi'aphic material^ however produced or reproduced^ ot any kind ox 
description, consisting of the origmal and any non-ideutical copy Miether 
different from the original because of notes made on or attached to such copy or 
otherwise) and drafts and both sides thereof, whether printed or recorded 
electronically or magnetically or stored in any type of data banJc including, but 
not limited to, the following; comespondence, memoranda, records, summaries of 
personal conversations or interviews, minutes or records of meetings or 
confei'enoes, opinions or reports of consultants, projections, statistical statements, 
drafts, contracts, agreements, purchase orders, invoices, confinnatioiis, telegraphs, 
telexes, agendas, books, notes, pamphlets, periodicals, reports, studies, 
evaluations, opinions, logs, diaries, desk calendars, appointment books, tape 
recordings, video recordings, e-mails, voice mails, computer tapes, or other 
computer stored matter, magnetic tapes, microriliii, micro fi die, punch cards, all 
other records kept by electronic, photographic, or mechanical means, charts, 
photographs, notebooks, drawings, plans, inter-office communications, intra- 
office and intra-departmental communications, transcripts, checks and canceled 
checks, bank statements, ledgers, books, records or statements of accounts, and 
papers and things similar to any of the foregoing, how'ever denominated. 

2. The terms “relating,” “relate,” or “regarding” as to any given subject means 
anything that constitutes, contains, embodies, identifies, deals with, or is in, any 
inamier wdiatsoever pertinent to that subject, including but not limited to records 
concerning the preparation of other records, 
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!'>jaiiOi ia! Aeronaut jCL. and 
'jpcice Adri'ii r i i air alion 

Office of Inspector General 

A'asItinglO! t DC 20046-0001 



APR 2 0 'mi 


The Honorable Brad Miller 

Chairman, SubcommiUee on Investigations and Oversight 
Committee on Science and Technolog}' 

House of Representati ves 
Washington DC 205 1 5 

Dear Mr. Chairman: 

This is in response to >'oui- April 1 8, 2007, letter requesting that the National Aeronautics 
and Space Administration (NASA) Office of Inspector General (OIG) provide the 
Committee a copy of tlie videotape and other records related to the videotape of the 
NASA Administrator’s April 10, 2007, meeting with NASA OIG staff. Our response 
relates to records within the possession of the Office of Inspector General. 

In response to your request, we asked bur senior executives to check with their respective 
staff to see if anyone had a copy of tlie videotape or any related records. We did not ask 
staff to provide emails or other records they may have created reflecting on tlie substance 
of the meeting. 

Based on the responses, we do not have a copy of the videotape in the OIG. OIG .staff at 
Marshall Space Flight Center (MSFC) and at Glenn Research Center (GRC) reported that 
they briefly possessed a videotape of the meeting. However, on April 1 1 , 2007, NASA 
MSFC and GRC videoconferencing staff asked OIG staff to i-eturn the tapc{s). The OIG 
MSFC staff member returned the tape to a MSFC videoconference employee and 
witnessed him destroy the tape. OIG GRC staff reported fiat on April 1 1 , 2007, a GRC 
videoconfeience employee picked up the videotape and said he was going to destroy it. 

To date, we have obtained and are providing the following documents relcited to the 
videotape; (1) Deputy Inspector GeneraFs April 9, 2007, email to all OIG staff 
announcing the April 10, 2007, meeting; (2) MSFC OIG employee’s notes regarding the 
videotape; (3) GRC OIG employee receipt (with identifiers) indicating videotape iva.s 
letuined to .hie hronek, GRC employee; (4) GRC OIG employee receipt (wdthoul 
identif]cr.s) indicating that videotape was leturned to Joe Fronek, GRC employee; 

(5) N.ASA OIG As.sistam Inspector General for Investigations April ] 8, 2007, email 
about conversations with NASA Chief of Staff regarding videotape(s); and 

(6) FmaiKs) from OIG staff inquiring about availability of videotape(s). 
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Please contact me or the NASA OIG Execulive Officer, Madeline Chulumovich at 358- 
1220, if yon or your staff have any questions or need additional infonnalion on this 
matlei-. 

Sincerely, 

Thomas .1 

Deputy Inspector General 




cc: 

The Honorable F. James Sensenbreimer Ji\ 


2 
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National Aeronautics and Space Administration 

Headquarters 

Washington, DC 20546-0001 

April 23, 2007 



OLIA 


The Honorable Brad Miller 
Chainnan 

Subcommittee on Investigations and Oversight 
Committee on Science and Technology 
U S House of Representatives 
Washington, DC 205 1 5 


Dear Mr. Chairman: 

I have been asked by Administrator Griffin to respond to your letter of April 18, 2007, in 
which you request a video recording of an April 10 meeting between the NASA 
Administrator and employees of the NASA Office of Inspector General (OIG), A 
diligent search was conducted and no such recording or associated materials, other than 
the attachments and some additional materials in the possession of the Office of the 
Inspector General that will be provided separately by that organization, exist. 

The April 10, 2007, meeting was a closed meeting held by Administrator GrifFm for the 
staff of the NASA OIG. The Administrator’s purpose was to inform the OIG staffthat he 
had personally reviewed a report of investigation concerning NASA Inspector General 
Robert Cobb and he was taking what he believed to be the actions necessary to address 
the report’s findings, to listen to any concerns of the assembled OIG staff and to express 
his support for a strong and effective NASA Inspector General program. 

To ensure that the nearly 200 Agency OIG personnel at all NASA Centers nationwide 
were included, and to ensure the desired privacy for the meeting, it was conducted using 
our secure video teleconference (VTC) facilities Despite a directive by the NASA Chief 
of Staff prior to the meeting that the event should not be recorded, some locations, 
including Headquarters, nonetheless recorded the event The Chief of Slafl^s direction 
was given in order to encourage free and open dialogue and questions to the 
Administrator. 

Following the meeting, the Chief of Staff contacted the NASA headquarters’ VTC 
coordinator to inquire why the meeting had been recorded At his request, all 
Headquarters copies of the meeting w ere provided to the Chief of Staff on the morning of 
April 1 1 , 2007 'fhe Chief of Staff then discussed the matter of the recordings with the 
Agency General Counsel The General Counsel believed that this was an unauthorized 
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recording and should noi be rciaiiied. Accordingly, the video copies at Mcadquaners 
were destroyed by the General Counsel on April 1 1. 2007. 

In addition, the VTC coordinator, a coniracior, on his own initiative and without being 
requested to do so, sent a message instructing a! i Centers that had recorded the meclirig to 
retrieve and destroy alJ copies. 

Upon receipt of your I'equest on April 1 8, 2007, U^e Office of the General Counsel issued 
the attached notice directing the pre.sen'aiion of any remaining copie.s of the unauthorized 
recording.s and instructed that they be forwarded lor transmittal to the Subconiiniuec. 

Our search has iaiied to identify any remaining copies, and NASA docs not believe that 
any copies exist ~ or have existed since April 11, 2007. 

T he .stalements made herein represent our best understanding of the facts as we have been 
able to ascertain them. A\'e would be happy to provide you w uh a brieling on the conduct 
of the meeting in question if you have any questions or concerns. 


Sincereiv, 



Brian E. Chase 
Assistant .Administrator 
for Legislative and Intergovernmental Affairs 



135 


BART GORDON, TENNESSEE 
CHAIRMAN 


U.S. HOUSE OF REPRESENTATIVES 


COMMITTEE ON SCIENCE AND TECHNOLOGY 

SUITE 2320 RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON, DC 20515-6301 
(202) 225-6375 
TTY: (202) 226-4410 
hnp:/l'»Oience.hou se.aDv 


RALPH M. HALL, TEXAS 
HANKING MEMBER 


April 25, 2007 


Dr. Michael Griffin, Administrator 

National Aeronautics and Space Administration . 

300ESt,N.W. 

Washington, D.C, 20007 

Dear Administrator Griffin: 

I am in receipt of an April 23, 2007, letter from Brian E. Chase, the National Aeronautics 
and Space Administration (NASA) assistant administrator for legislative and intergovemmental 
affairs. Mr. Chase stated that all copies of the videotapes of your meeting with employees of the 
Office of the Inspector General (OIG) and requested by the Subcommittee on Investigations and 
Oversight on April 18, were destroyed, apparently at the direction of Paul Morrell, your chief of 
staff, and Michael Wholley, NASA’s general counsel. 

According to information received by Committee staff, you planned this meeting to 
infonn the OIG staff of the actions you were taking to discipline Robert Cobb, NASA’s inspector 
general, in response to a report from the President’s Council on Integrity and Efficiency (PCIE) 
concerning allegations of misconduct by Mr. Cobb. That report determined that Mr. Cobb had 
abused his authority in his treatment of staff and demonstrated an appearance of a lack of 
independence from top officials at NASA in his work in violation of the Quality Standards for 
Federal Offices of Inspector General promulgated by the PCIE. 

Additionally, you apparently used the meeting - at which Mr. Cobb was present and 
appeared beside you - to disagree with the PCIE report’s findings and to state that, in your 
opinion, Mr. Cobb had not abused his audioiity and had done nothing wrong. This is particularly 
troubling because, under Executive Order 12993, only the PCIE is tasked to investigate 
allegations against inspectors general and their staff. In Mr. Cobb’s case, the inspector general 
of the Housing and Urban Development spent six months to investigate over 70 allegations of 
misconduct by Mr. Cobb. There is no evidence that anyone in NASA conducted snch an 
investigation beyond studying the facts presented in the heavily redacted version of the HUD 
Inspector General’s report that was delivered to NASA — nor would it have been proper to do so 
- before drawing the opposite conclusion. 



136 


Dr. Griffin 
Page 2 

April 25, 2007 

Your presentation to the staff of OIG was videocast to offices throughout the NASA 
complex including Marshall Space Flight Center, Johnson Space Center and Stennis Space 
Center. We have been infomied that it is a standard practice when OIG staff are called to an 
“all-hands” presentation, as they were by a memorandum from Thomas J. Howard, the deputy 
inspector general, to tape the presentation so that staff not able to make the original meeting can 
later view the proceedings. Copies of diat videocast were made by the video services at the 
Centers and perhaps at Headquarters as well Subsequent to the meeting, it appears that 
directions went out fiom your Chief of Staff, apparently in consultation with your General 
Counsel, that all copies of the tape should be returned to NASA video services and/or 
headquarters for destractiori. The letter fiom Mr. Chase claims that all copies were destroyed. 

The only shred of a rationale offered for the recall and destruction of these tapes in Mr. 
Chase’s letter was -that the taping of your presentation was unintentional and “unauthorized.” It 
is difficult for us to fathom why other all-hands videocasts are routinely taped, but somehow 
your presentation needed special authorization. Even if the taping had been unauthorized — 
whatever that means in this context — ^to then destroy the records of that session probably violates 
the government records statutes that attach to NASA and all government agencies. More 
importantly, your counsel and you yourself must be aware of the ongoing oversight work of the 
Congress in the matter of Mr. Cobb’s case. That interest assuredly extends to your own role in 
this situation as well as that of your General Counsel. To destroy the records of what you said to 
the NASA OIG staff, which was one of the steps you publicly promised you would take in 
response to the PCIE investigation, appears on its face to be nothing less than the destruction of 
evidence. 

Inspectors general are tasked by law to provide “independent and objective units” to 
conduct and supervise program audits and investigations of their agencies, provide leadership 
and recommend policies to prevent and detect fiaud and abuse; and keep both the head of the 
agency and Congress informed about progress, problems and deficiencies in the agencies’ 
programs. 5 U.S.C. Appendix 3. As the PCIE stated in its Quality Standards^ “[IJudependence 
is a critical element of objectivity. Without independence, both in fact and in appearance, 
objectivity is impaii'ed.” Section II, A. The allegations against Mr, Cobb came fironi his own 
staff. Your role in disciplining and defending Mr. Cobb has eroded any vestige of independence 
for Mr. Cobb or, indeed, his own staff We have been told that your presentation to OIG staff 
was no simple pep talk. Allegations have come to us that you told OIG staff what you thought 
was worthwhile work and what wus not If true, such a directive fi'om the head of an agency to 
its inspector general would be unprecedented and higfily improper. What OIG employee would 
believe that his work would be independent in any meaningful fashion as long as Mr. Cobb, who 
now owes his continued employment at NASA to you, is the Inspector General and after you 
have clearly communicated what you expect the office to produce? 
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Dr. Griffin 
Page 3 

April 25, 2007 

By this letter, T am requesting all records as defined in the attached Appendix relating to 
the following: 

1 . Your statement and/or ‘'determination” that Mr. Cobb had not abused Ins 
authority or demonstrated the appearance of a lack of independence as stated in 
the January 22, 2007, report of the Integrity Committee of the PCIE. 

2. Your meeti ng with the employees of the Office of Inspector General on April 1 0, 
2007, including ail notes or other records of that actual meeting kept by any 
NASA staff member. 

3. The taping of, and destruction of, all video records of the April 10, 2007, meeting, 
includinglhs “determination” that the video record of that meeting was 
“unauthorized.” 

We also ask that you instruct your staff to do a thorough search for any digital records 
that may remain of your presentation. An allegation that has come to us is that five compact 
disks containing the presentation were delivered for destruction to Mr. Wholley’s office. This 
suggests that the presentation may have existed in a digital format and may survive on a server or 
other computer disk. These documents are to he delivered to the Subcommittee offices 'at 
Rayburn House Office Building, Room B-374, by 5 p.m. on Friday, May 4, 2007 

Finally, I am asking that the following persons he made available promptly for staff 
interviews: Paul Morrell, Michael McDonald, Joe Fronek, and the person in the “VTS taping 
room” who actually recorded the meeting. 

Please have your staff contact Dr. Dan Pearson, Investigations and Oversight 
Subcommittee staff director, at (202) 225-4494, or Edith Holleman Subcommittee coimsel, at 
(202) 225-8459, to schedule the interviews and arrange for delivery of documents. 

Your prompt attention to this matter is greatly appreciated. 

Sincerely, 

UiL — 

BRAD MILLER 

Chairman 

Subcommittee on Investigations and Oversight 


cc: The Honorable F. James Sensenbrenner 

Ranking Member 

Subcommittee on Jiivestigations and Oversight 
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Dr. GrifSn 
Page 4 

April 25, 2007 


ATTACHMENT 

L The term “records” is to be construed in the broadest sense and shall mean any written or 
graphic material, however produced or reproduced, of any kind or description, consisting 
of the original and any non-identical copy (whether different from the original because of 
notes made on or attached to such copy or otherwise) and drafts and both sides thereof, 
whether printed or recorded electronically or magnetically or stored in any type of data 
bank, including, but not limited to, the following: correspondence, memoranda, records, 
summaries of personal conversations or interviews, minutes or records of meetings or 
conferences, opinions or reports of consultants, projections, statistical statements, drafts, 
contracts, agreements, purchase orders, invoices, confirmations, telegraphs, telexes, 
agendas, books, notes, pamphlets, periodicals, reports, studies, evaluations, opinions, 
logs, diaries, desk calendars, appointment books, tape recordings, video recordings, e- 
mails, voice mails, computer tapes, or other computer stored matter, magnetic tapes, 
microfilm, microfiche, punch cards, all other records kept by electronic, photographic, or 
mechanical means, charts, photographs, notebooks, drawings, plans, inter-office 
communications, infra-office and intra-departmental communications, transcripts, checks 
and canceled checks, hank, statements, ledgers, books, records or statements of accounts, 
and papers and things similar to any of the foregoing, however denominated. 

2. The terms “relating,” “relate,” or “regarding” as to any given subject means anything that 
constitutes, contains, embodies, identifies, deals with, or is in any manner whatsoever 
pertinent to that subject, including but not limited to records concerning the preparation 
of other records. 
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BART GORDON. TENNESSEE 
CHAIHMAN 


RALPH M. HALL, TEXAS 
RAA'KINQ MEMBER 


U.S. HOUSE OF REPRESENTATIVES 

COMMITTEE ON SCIENCE AND TECHNOLOGY 

SUiTE 2320 RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON, DC 20515-6301 
(2021 225-6375 
TTY: (202)226^10 

hTipiVsaience.fiDtiso.Qov 

April 25, 2007 


Thomas J. Howard, Deputy Inspector General 

National Aeronautics and Space Administration 

Office of the Inspector General 

CodeW 

300 E St, N. W. 

Washington, D.C. 20546 

Dear Mr. Howard: 

Thaiik you for your letter of April 20, 2007, concerning the destruction of video records of the April 
10, 2007, mandatory, “'all hands” meeting between Michael Griffm, administrator of the National 
Aeronautics and Space Administration (NASA), and the employees of NASA’s Office of Inspector 
General. 

To further the Committee’s investigation of this matter, I am requesting that you produce the 
following records, as defined in the attached Appendix: 

1 . All records relating to the April 1 0 meeting with Administrator Griffin, including any notes 
or other documents made by OIG employees who attended the meeting or viewed it via a video record. 

2. All records relating to the destruction of the video records of the April 10 meeting. 

Additionally, I am requesting that you make yourself, Kevin Winters and Michael Campbell 
available for an interview wi& Committee staff within the next week. Please contact Dr. Dan Pearson, 
Investigations and Oversight Subcommittee staff director, at (202) 225-4494, or Edith Plolleman 
Subcommittee counsel, at (202) 225-8459, to make arrangements for those interviews. The records should 
be provided by 5 p.m. on Friday, May 4, 2007. 

Your prompt attention to tliis matter is greatly appreciated. 

Sincerely, 



BRAD MILLER 

Chairm,an . 

Subcommittee on Investigations 
and Oversight 


cc; F. James Sensenbremier 
Ranking Member 

Subcommittee on Investigations and Oversight 
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Mr. Howard 

Page 2 

April 24, 2007 

ATTACHMENT 

1. The term “records*’ is to be construed in the broadest sense and shall mean any written or 
graphic material, however produced or reproduced, of any kind or description, consisting 
of &e original and any non-identical copy (whether different from the original because of 
notes made on or attached to such copy or otherwise) and drafts and both sides thereof, 
whether printed or recorded electronically or magnetically or stored in any type of data 
bank, includuig, but not limited to, tiie following: correspondence, memoranda, records, 
summaiies of personal conversations or interviews, minutes or records of meetings or 
conferences, opinions or reports of consultants, projections, statistical statements, drafts, 
contracts, agreements, purchase orders, invoices, confirmations, telegraphs, telexes, 
agendas, books, notes, pamphlets, periodicals, reports, studies, evaluations, opinions, 
logs, diaries, desk calendars, appointment books, tape recordings, video recordings, e- 
mails, voice mails, computer tapes, or other computer stored matter, magnetic tapes, 
microfilm, microfiche, punch cards, all other records kept by electronic, photographic, or 
mechanical means, charts, photographs, notebooks, drawings, plans, inter-office 
communications, intra-officc and intra-depaitmental communications, transcripts, checks 
and canceled checks, bank statements, ledgers, books, records or statements of accounts, 
and papers and things similar to any of the foregoing, however denominated. 

2. The terms “relating,” “relate,” or “regarding” as to any given subject means anything that 
constitutes, contains, embodies, identifies, deals with, or is in any manner whatsoever 
pertinent to that subject, including but not hmited to records concerning the preparation 
of other records. 
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‘L: /-^c minis! ration 

Office of Inspector General 

n;oi; iJt! J;():j46-00C)t 



The Honorable Brad Miller 

ChairmaiL Subcommitlee on Investigations and Oversight 
Committee on Science and fechnology 
I louse of Representatives 
Washington DC 20515 

Dear Mr. Chairman: 

This is in response to your April 25, 2007, letter requesting that the National Aeronautics 
and Space Administration (NASA) Office of Inspector General (OIG) produce the 
following records; (1 ) All records relating to the April 10 meeting with Administrator 
Griffin, including any notes or other documents made by OIG employees w^ho attended 
the meeting or viewed it via a video record and (2) All records relating to the destruction 
of the video records of the April 1 0 meeting. 

In response to your request, we asked our senior executives to check with their respective 
.staff and have staff provide copies of and preserve any record(s) that they possess falling 
within the scope of your request, including personal handwritten notes; voice mails, 
emails, and records on home computers/personal email accounts; however remotely 
related. Based on the responses, we are enclosing non-privileged records including paper 
records and one micro-cassette that were within the possession and control of OIG 
personnel and identified as responsive. The records are organized by OIG office — 
Audits, Investigations, Legal, Management and Planning, and immediate office of the 
Inspector General, 

Please contact me or Madeline Chuiumovich, Executive Officer, at 358-1220, if you or 
your staff have any que.stions or need additional information on this matter. 


Sincerely, 



cc: 

The Honorable F. .lames Sensenbrenner Jr. 
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National Aeronautics and Space Administration 

Headquarters 

Washington, DC 20546-0001 

May 8, 2007 



OLIA 


The Honorable Brad Miller 
Chairman 

Subcommittee on Investigations and Oversight 
Committee on Science and Technology 
U.S. House of Representatives 
Washington, DC 20515 


Dear Chairman Miller; 

Your April 25, 2007, letter has been referred to me for a reply. Documents responsive to 
your request are enclosed with this letter, other than those being provided by the Office of 
Inspector General (OIG) under separate cover. 

Tliere are several matters raised in your letter that require clarification. I understand that 
these matters may have been transmitted to your staff as allegations regarding the April 
10“' meeting with the OIG staff. 

The Administrator did not call the meeting to inform OIG staff of the actions he was 
taking to discipline Robert W. Cobb. The Administrator does not have the authority to 
take disciplinary action against the Inspector General. Rather, as I stated in the April 23 
letter; 


The April 10, 2007, meeting was a closed meeting held by Administrator 
Griffin for the staff of the NASA OIG. The Administrator’s purpose was to 
inform the OIG staff that he had personally reviewed a report of 
investigation concerning NASA Inspector General Robert Cobb and he 
W'as taking what he believed to be the actions necessary to address tire 
report’s findings, to listen to any concerns of the assembled OIG staff and 
to express his support for a strong and effective NASA Inspector General 
program. 

The Chief of Shtff, prior to the meeting, directed that the meeting not be recorded. He 
did so to accomplish the stated purpose of the meeting, because it was important to 
encourage free and open dialogue and questions with OIG staff. Despite this direction, 
the meeting was recorded and some copies were made. The Chief of Staff collected tit'e 
copies existing at Headquarters and delivered them to the General Counsel, but did nut 
direct that they be destroy'ed, and did not deliver them to the Genera! Counsel for 
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destruction. The General Counsel asked the Chief of Staff to leave the disks with him, 
and later independently made the decision to destroy them. 

The Administrator’s comments at the meeting have been mischaracterized. The Integrity 
Committee did not find any violation of law, rule or regulation, gross mismanagement, or 
gross waste of funds. Consistent with this finding, when addressing the OIG staff, the 
Administrator stated that the Report of Investigation (ROI) and the conclusions of the 
Integrity Committee pointed to no violation of law or regulation, evidence of lack of 
integrity, or actual conllict of interest. He also said that Mr. Cobb did not abuse the 
power of his office, but that the ROI raised concerns in his mind about management and 
supervisory issues relating to Mr. Cobb. These concerns were the basis of the actions 
Dr. Griffin proposed to the chairman of the President’s Council on Integrity and 
Efficiency. Finally, during the meeting, Mr. Cobb was in the audience, seated with his 
senior staff; he did not stand next to the Administrator. 

The Administrator did not tell the OIG staff what work was worthwhile and what work 
was not. He was asked by an audience member for his opinion on what work the OIG 
performed that was most beneficial to him. Dr. Griffin prefaced his answer by saying 
tliat the OIG is independent and had the authority and responsibility to investigate 
whatever in its opinion was necessary. Dr. Griffin then identified fraud, waste and abuse 
as a useful area of focus, in contrast to assessments of program management decision- 
making, which was more a matter of opinion and less prone to factual assessment, but 
again specifically reiterated that the Inspector General should make his own 
determination of what should be investigated. 

You have requested three categories of documents. The first category seeks documents 
related to the Administrator’s statement or determination that . .Mr. Cobb had not 
abused his authority or demonstrated an appearance of lack of independence, as stated in 
the January 22, 2007 report of the Integrity Committee of the PCIE.” While the 
Administrator did not make such a statement at the OIG meeting, he did say that 
Mr. Cobb did not abuse the power of his office. The second category seeks documents 
relating to the meeting of April 10, including notes of NASA staff present. While NASA 
staff did not take notes of the meeting, it is possible that the OIG staff did. If OIG staff 
took notes, the OIG will provide them under separate cover. With respect to the third 
category, records relating to the taping of, and destruction of, video records of the 
April 10, 2007, meeting, including any determination that the taping was unauthorized, 
the responsive documents are also provided. 
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Finally, we have explored whether any residual digital recording of the meeting remains 
on NASA equipment and have not found any to date. However, wc are continuing to 
look into the possibility of recovering the recording, and, should this prove possible, we 
will provide the recording or any fragment of it that can be recovered. 



"Bri^ E. Chase 
Assistant Administrator 
for Legislative and Intergovernmental Affairs 


cc: The Honorable F. Janies Sensenbrenner Jr. 



